LAW PUBLICATIONS BY 


THACKER, SPINK & CO. (1933), LTD. 

CALCUTTA 

a 


ABDUR RAHIM. — ^The Pnncqples of Muhammadan Juris- 

prudence according to the Hanafi^ Maliki, Shaf’fi and Hanbali 
Schools. By Abdur Rahim, m.a., Bar.-at-Law. One of His 
Majesty’s Judges of the High Court of Judicature at Madras. 
Rs. 15. [1911. 

ABDUR RAHMAN. — Inatitules of Miusalman Law. — 

With reference to original Arabic Sources. By Nawah A. F. M. 
Abdur Rahman, of the Inner Temple, Bar.-at-Law. Rs. 10. [1908. 

AGNEW. — ^The Law of Trusts in British India. Second 
Edition, By N. Krishnamachariar. Rs. 10. [1920. 

ALEXANDER. — Indian Case-Law of Torts. By the laie R. D. 

AlBXANOER, i.e.s. Fifth Edition by J. W. Orr, Bar.-at-Law, Rs. 5. 

[1910. 

AMEER ALL — Mahonunedan Law. By the Right Hon. Syed 
Amker Aei, p*c,, c.r.E. 

Vol. 1. — Gifts, Wakfs, Wills, Pre-emption and Bailment. Fifth 
Edition. [/» Preparation* 

Vol, 11, — Personal Law of the Maliommedans. Fifth ICdition- 
RoyalSvo. Cloth, gilt. Rs. 18. [1929, 

AMEER ALL — Students’ Handbook of Mahommedan Law. 

Seventh Edition. Rs. 4. [1924. 

ARNOLD, — Psychology Applied to Legal Evidence and 

other Constructions of Law. By G. F. Arnold, i.c.s. Second Edition. 
Rs, 4, [1913. 

BUCKLAND. — ^The Indian Companies Act. By P. L. 

Buckland, B.A,, Bar,*at-Law, Third Edition. Vol. I, Rs. 16; Vol. IT 
(High Court Rules), Rs. 10; or both Volumes together, Rs. 25. [1922, 

CALVERT. — ^The Law sutid Principles of Co-operation in 

India, By H, Calvert. i.c,s. Fourth Edition, Rs. 8-8, [1933. 

COLLETT. — ^The Law of Specific Relief in India: Being a 
Commentary on Act I of 1877. By Charlrs Collett, late of the 
Madras Civil Service, Bar,-at-Law. Fifth Edition, rewritten and 
brought thoroughly up to date. By H. B. Hannah and B, K. 
Acharyya, Bars.-at-Law. Advocates of the High Court at Calcutta, 
Royal 8vo, Cloth. Rs, 7-8, [1916, 

COLLIER* — The Bengal Municipal Manual. By the latS 
F, R. Stanley Collier, b.c.s. Seventh Edition by W, S. Mi^ke, 
1 .C.S, Crown 8vo. Cloth. Rs 6. [1917. 



LAW PUBLICATIONS BY THACKER. SPINK & CO. (1933). LTD. 


CURRIE.— IndBaa Law Ejmmiuition MmmmL By F&noall 

CuRRis, 6ar.*at>Law. Fifth Edition. Edited by H. N. Mobison, Bar.* 
at-Law. Includiniir New Code of Civil Procedure and New Limh 
tation Acts. Rs. 2-8. [1909. 

DONOGH. — Principles of Circumstantial Evidence: Appli- 

cable to British India. Second Edition. By W. R. Donogb, m.a«, 
Bar.-at-Law. Rs 6. [1922. 

DONOGH. — The History and Law of SeiKtieii' and Cog* 

nate Offences in British India. Third Edition. By W« R. DokooRi 
M.A., Bar.-at-Law. Rs. 6. £1917, 

FORREST. — The Indian Municipality and Some Practi^ 

Hints on its Everyday Work. By H. T. S. Forrest, Indian Civil 
Service. Rs, 3-8. [Reprinted^ 1925, 

GHOSE. — Lectures on the Law of Mortaaget with Table 

of Cases and index. By the Hon. Sir Rash Beuari Gbose. m.a., 
D.L. Tagore Law Lectures, 1875*6. Royal 8vo. Cloth. Fifth Edition, 
Rs. 18. [1922. 

GUHA. — A Brief Sketch of the Growth of Land Systems 

in Bengal and Behar. By T. C. Guua, b.a., s,c. Demy 8vo. Cloth, 
Rs. 5. [1915, 

HENDERSON* — Testamentary Succession and Adminis- 

tration of Intestate Estates in India. By Giijiert S. Henderson, m.a. 
Third Edition, edited by Alexander P. Kinney, Administrator- 
General, Bengal. F'ifth Edition. Rs. 20. [1928, 

HOWARD. — A Memorandum of Practice in Civil Cases 

in India, By W, J, Howard, eub. Second Edition. Rs. 2. [1908, 

KINNEY.— A Guide to the Civil Procedure Code. By 

Alexander P, Kinney, Administrator-General, Bengal. Rs. 2 8. 

[1913. 

KINNEY. — Handbook of Administration Law in India. 

By Alexander P. Kinney, Administrator-General, Bengal. Rs. 4, 

[1910. 

KINNEY. — Handbook on the Law Relating to Private 

Companies in India. Second Edition, Revised and Enlarged, Rs. 5, 

[1926. 

KINNEY. — Law Relating to the Official Trustee and 

Administrator-General in India. By Alexander P. Kinney, 
Administrator-General, Bengal. Rs- 4. [1915. 

KINNEY. — Students’ Guide to the Law of Evidence in 

India. By Alexander P. Kinney, Administrator-GeneraL Bengal, 
Rs, 2-8. [1914, 

LYON AND WADDELL. — ^Medical Jurisprudence for Indiai 

« By I, B, Lyon, e.i,c. Eighth Edition, Revised and Enlarged. 
Edited by Lt.-Col, 1, A, Waddell. c,b., c.i.e., m.d„ LL.n., i.m.s. 
(Retired), with special chapters by Lt.-Col. T. F. Owens, i.m.s. 
Royal 8vo, Cloth, Rs. 20. [1928. 




THE 


LAW OF REVENUE SALES 

PART I 

THE PATNI SALE LAW 


BEING 

REGULATION VIII OF 1819 

As MODIFIED UP-TO-DATE 


WITH NOTES 


J. N. ROY 

OF r.NEV's INN, KAKKl'^T EK'Al 'LA^N ; 

1‘ROVINCIAI. CIVIL SF.RVICK ; 

ADDITIONAL DISTKICT MAIilSTKATE, COMfl.l.A, F ASTERN HENL-*! 


-'o -i 

“ / MAR 1939 

/ B 



CALCUTTA : 

THACKER, SPINK & CO 

1912 



MaNTKh BY 

THA< KF.R, Sl'lNK AND r(i., i'AU VXYi^ 



PHKKACK. 

I starteil coin j)ilat i*>ii of* tliis l)o<.>k five ytnirs 

ago, but was oMitrecI, owin«^* to various r#‘a.soMs, to put 
it aside. At tlio request, however, of a few friends, 
who have kindly tak^ni the trouV>Ie to read over the 
manuscript, I liave hrouo'lit it Uj)“to-datt% and now 
publisli it in the hope tJiat it will proves useful to the 
Bench and tlie Bar, for whom it is primarily iiiteiKUHl. 
Ft>r the e«»nveniencM' of Beveniu* (Joints, [ have incorpo- 
rated the ProeecHlinirs and tin* Mules of th<' lioard of 
Kevenue under approjiriate. Insadinos. This, I trust, 
will enhance the utility of the book. 

My tlianks are due to tin* pleaders of* Patuakhali 
and of Coniilla for tlie fref* use tln^y hav<? allowed 
me of their l:Jar Ijiliraries, and to several of my friends 
who liave helpe<I me with their valuable snoerf'stions 


J. N. HOY. 

. / flrltf tintftj //istrii f Mat/isf rafe. 


< "OMILLA, 

1 5-8-1 U. 




CONTENTS, 


Paoss. 

Sectiox I ••• • • 1 

l*roanil»li? — Patni, cltM'ivation of— l^atni 'raUik, origin of — 

VHI of 1819 , local extent of — Creation of Patni tomire». 

By proprietor of a- feinjiorarily settiwl estalo — BoarcPH 
prooeodiny:s — By « Hindu witlovv — Valid when le^al neceasity 
exists or c‘sfate l^'iieHts— -Valiil when reversioner consents — 
t -’rant hy a w idow not voiil hut voitlahle^ — Acts wliich iiinoiint to 
an <*lecfion to treat the lease as vali<l By a proprietor’s 
widowed mother — IJmitation in east> of an alicmation hy a 
Hindu witlow — By a MahotmHlun widow — By a Shehait- — 
fieiieral principle to Iw followed in sucli eases — Limitation in 
su<*l» eas<‘s- - By a inortuauor- -By a lease inclii<lini’ ftih'-jatHaM 
an<l fintHi -By a lease enratinjij |>atnis in more t‘stateH 

than one Board's proc(M.*diii^'s- — By a pa.tnjdar takiiik' land 

not covered hy By a lease violating, tlie rultw against 

fK*rpetuities — hrnnttri transaction - Xot an agricultural lease 
Not an out-and-out sale — The relation of landlorcl and 
tiUKiiit exists Iwtween /.aiiiitiflar aufl pat nidar — ' ‘ ivni, ” 
cleliiiition of Patiii-rent must la* haseil on /Hitni Bent 

is payable to the IaiirlJor<l — Ahwahs are not rent — Boad and 
Public ^^’ork Cesses - payahje hy lajukdar an«l /-aniimlar — 

But special (onlracts can he marie-- -i^u«.\Htion to consirlered 
in siieli contracts “<"ess<‘s rr^coverahje as rent hut the\' are not 
charges on the estate — Chowkirlari tax not an al>wah — What is 
iliifk errss — Payment fle|K*nd.s u|>on contract — Is ddk ov»h Ir^vdahle 
as rent - Suits for thik cess cso^iizahle hy Small Cauw^ (Jourta — 
Patnirlar can i]e))osit rent — Effect of withdrawal — Rcmifwly 
\\lien> excess <v\act<Hl — looses witli defined fioiindiirien — In- 
crease hy enci'oachirmnt — On landlorrrs lanrl -On tliird (icrson’s 
land — Increase hy accretion — Re^. XI of 1825— Increaaerl 
rt*nt must Ih^ according to conditions laid riown in Rof^. XI — Rate 
of .assessment — Refornu^sl site — Back-rent — Suit for enhance- 
ment of rent — Diliivion — Land taken up by f*overnmont 
/or public pur|K>ses — Resumption as Chakeran — DisfioRsoAflion 
through defect of lessor's title — Abatement on the f^rround of 
misrepresentation of assets — ^Miscellaneous — Case in which a 
patnidar cannot claim abatement — Abatement how claimed — 
Amount to l>e deducterl how ascertamed — Ren JwlicaUi in cases 
of claims for nvltiction of rent — Refund — Patnidar entitled to 



vi 


CONTENTS. 


Skction 1 — { coHt * L ) Pages* 

roiii|>eiiMation — A^ii^ortiuriiiiciit of corn ion — Patni land 

taken up by private parties and not by or tlirougli (govern- 
ment — VV^'liat are Chakeran lands — Rigiits of u zamindar and of a 
patnidar to resume Chakeran lands — Courts must look at tiie 
contracts — Additional i*ent payable* by patniflar — Principle — 

Basis of calculation — Both zamindar and patnidar entitled to 
participate* in sale- proceeds — Higlits of a raiyat settle<l on re- 
suiiiefl land as a^^ainst u patnidar — Poriti of suit to recover pos- 
sesMion — Limitation- -Can a patnidar resume lukhiraj land — If 
hikhiraj creaUid before 171t0 -If after 1700 — Burden of proof 
— Iti^ht to nieiisure — CVin a eo-siiarer measure ? where 

u dofeiident pleads a patui tenure — On patni<lar lirsi — Parol 
evidonee aflmissible-- s. 1115 (/•) of Bcn^jral 'rcnaiicy Act. effect 

of — 'reimncy Act Huppleirieiits patni Ke; 4 iiIation S. 1 5 of Bcnji^al 

Tenancy Act applies to |Mitiii teniirc^s S. LI of Hen;ral 'renanev 
Act dot^s not “J'riiiciple dediieible from tlie ruliiijis. 

Sbotion '1 — 50 

l*eas(^s (ixin^ rent in |K*i*pctuil y i>r for a Joiif'er term tliaii 
ten years declared valid, thoii.uli executed while section Bc.u. 

Xl*IV', I71K1, was in force — Existing leases valhiateil. 

Bbotjon ;{ . . , . r>u — 71 

Patni tenures tlcelared valid. transferabJe and answerable 
for tlebi- -.l^llIiUlar's rijsht of under letting declan^l - Patni 
Umures declare<l not voidable for arrears --J'*at iiidar (tan exer- 
cise same rights of ownership as zamindar — but he is not 
proprietor as delinod in the Begistralioti .Act- -zamindar has 

still an interest left Board’s jn'oceediiijiZH — f^tthii taluk imports 

iiereditary tenures — Paliii tenures alieiuihlr — A (portion eaniiot 
bo sold under lla^ Keg,-— A transfer of a portion not Itindinc on 
the zamindar- but it is not absolutedy void — Sueli a transferee 
is liabht jointly and severally lor rent — but Ids Jiabilitx' (teases 
when whole tenure is traiisfernHl — Liability of tenants — Civil 
CJourts can ap}M>rtion leiit — l^artition amongst landlords bind- 
ing on patnidars — Partition amongst patnidars is not binding 
on landlords- — but a landlord may recognise partition — b\’ 
accepting rent — -Partition l.>et\veen jtatnitiar and 
zamindar — i*riaoiple — Putniiiar entitled to claim partition — 

Rules deduciblo from the Authorities — PariHitnidnrs iuh-hI not 
l>e made parties — The doctrine of merger did not apply •>efore 
the passing of Transfer of 1^^^0Jle^ty Act — It applies now — 
Board's proceeding — Right to minerals — TeiujK>rary leases — 
Penuanent leases — English law — Principle — ^(Jeneral rule to Ik* 
followed — I*anguage and intent of parties must l>e taken into 
Account — ^Application of el. (o), s. 108 of Transfer of Projwrty 
Aot — Patni tenures liable to sale for arrears of rent — {Section 65 
of the Tenancy Act applies to patni tenures — Object of the 
proxdsion — 8. 66 of the Tenancy Act — Wlien tenures sold 
otherwise than for arrears of rent — When sold for arre^trs of 



CONTEXTS. 


SJBOTION :^^(cutUd.) Paqbs« 

rent — Homedics to the landlord for execution of rent- 

decrees — Rights of oo-shurer landlord - A decree by co-sharer 
landlord Is not a <iecr©«^ for rent — Sale of a tenure in execution 
of rent-decree — Only the rights, title and inten^st passtvs -Rut 
if co-sliareix made defendants tenure liable to sale 
Relinquish men t and surrender of i^atni. 

Skotion 4 . . 72 — ^77 

Inferior tenures iind<M‘ siinilar lit le-diH-als c*onfei- similar 
iiit<Mt*st to that provided for juitni hduh^ in Hoetioii ,*> - 
Creation ol Ihtrf/tttNi — Mere possession for 12 y»*ars not 
surtieieiit -When inuiuM' tenures fouml ht'nami, darfmtni does 
not IllH•(^ssa^^ly lapse - -'rransfcr of Ihtrptilni ivnurnf^ S. 12 
of the TtMianev Aci I Visit ion of an unregistere*! dar/ntfriitfftr -- 

An unreiristerod triiiisleriH* not a trespasTiW'r — Payiiieiil of 
rent- -Kegistert'd ttMiant liabir for rent Real tenant may 
also be sned Interest -S. <i7 of the Tenan<‘\‘ Ac^l does not 

eontml s. IT?> Contraet as to interest eonsiMpient ly bintliiig - 

,\h*rtd» Stipulation ti> pay tdnrah binding -Abiitmneiit of 
reiil Refund ~ l^tdaidtir who gives darfuttni cannot nu*asiire 
raiyai s lioldiiigs -lie is eiititle<l t<i a general siir\ey Kjeet- 
nienl cannot be ousted. Right of suit. 

SEiTK.iN "• 77*— 7S 

Zaiiiindiir n<»l entitled to refuse to give etVe<*t to a transfer - 
but may demand lee tixisl at two /ar rya/. mi tin* yo//e/ -but 
the maximuni one liundre.«l ru|M*es -May also demand security 
as fai* as li.df t he yumu .Vlw^ve rules to apply to saltrs in esecnit ion 
atul ail ali<*iiation.s -but no bn* iiii sale for arrears. 

Section r» . . 78 — 84 

Zaniiiidar may refuse sanction to transfer, till fee aiifl 
security tendere<l - Regi.stration in cukc? of voluntary alteiia- 
tioiis - ZamiiKlar eiitithwl to registration -fee an<l seyujrit y — 
Position of a transferee ol a fractional slian^ — Piircrli.isfu- at a 
patni sale or side for arrears of iiuit need not pay any hie — but 
a purchaser 4it an ordinary (Uvil Ojurt Sale must -S. 1*1 
of the 'IVnaney Act d^x^s not apply to patni l4uiure.s -Imt 
applies lo da rfff Uni — ^Hogiatration of cliaiigeH by death — 

Procedure in ea8‘?a of Hucces.Hion — No registration in /.amindjiii 
SfiertJtia necessary — But ss. 15 and lb of Bengal 'I'enancy Act 
applies -Suit to coni|:>el registration of names -^A palnid^ir may 
bring a suit to register liis name — Bearers proccHHlings -but not a 
scfnitni/lnr — A zaniindar cannot sue for secujrity — Hr? must pro- 
ceeti under s. 7 of the Regulation — Where no security is deinand- 
* ed and rent is tendered, xamindar's refusal indefensible — 
KfTectof registration — Primary object of registration -Recorded 
tenant liable for rent where there is no registration — KfToct 
of sale where tenant is not registered — but an unregistered 
tenant is not trespasser — Position of an unregistered tenant — 
IJ^mitation. 



viii. 


CONTSHT8 


Paohn 

Sbction 7 . . . . 84 — 86 

Upon public sale, if aeourity not tendered within one month, 
zamindar may attach — Attachment to have effect of trust — 
Zamindar must prcx^eed under this section — If he does not act 
under this section or grant amaldaaUik, painidar not liable for 
rent — Remedies open to a zamindar if a purchaser does not 
register — Two courses of)en to him. 

Section 8 . . ^ . . 86-108 

Zamindar to be alloweci (>erlodicAl sales of tenui-es, in which 
right to sale for arrears is reserved — Pirst sale to l>o applied for on 
l»t Baiafikh — Mid -year sale to be applied for on 1st Kartik — Two 
classes of saleable tenui'es — Reg. VIIT of I HI 6 sfieaks of tenures 
transferable by title-deeds — Reg. I of 1820 makes the tenures 
saleable free of incunibranoes w'hethor the sale is held under 
Keg. VIII or any other summary process — Bengal Act V'lII of 
1865 makes the rule applicable to tenures transferable by the 
established usage of tJie country — Cliap. XIV of Bengal Ten- 
ancy Act also applical>le to patni tenures — Ben. Act. VIII of 
1865 makes the rule applicable to tenures transferable by the 
established usage of the country — Proc(?^edings on an applica- 
tion for sale of a tenure analogous to tlie remedy by distress — 

Xowab Nazim’s l>ebt Act — Board's proceedings — Who can 
apply for sale — Either pioprietor or proprietors jointly or 
common manager linust apply — Board's proceedings — Different 
if fractional proprietors enter into separate engagements witli 
fiatnidar — Board's proceedings — Registration under Act V'll 
(B. C.) of 1876, essential — Zamindar alone entitled to take 
stops under the Regulation - Board's piooeedings — Application 
to lie referiod to the record -keeper — ^W^hom should the zamindar 
proceed against -Zamindar need proceed only against recorded 
tenant — Wliom should the application for sale l>e made to -- 
Petition ncwd l>e made to Collector only now' — Board's pro- 
ceedings — One petition only necessary — Board's proceedings — 

Date of presentation of petition —Sale at the beginning and 
middle of the Faaili year valid where that era prevails — 
Board's proceedings — The same view has l>een taken by 
High Court — Nor is the precise date mentioned in the Reg. 
essential — Board's rules — What should the petition contain — 
SpeciHcation of balances — Inclusion of interest and cesses — 

Board's proceedings — What should notioes under clauses 
2, 3 contain — Notice slmuld specify lots — Publication of 
petition not a substantial process to be observed by zamindar 
— Publication of notioes essential for validity of sale — ^Places 
where notioe sliould be published — Original petition and original 
notice must be stuck up — Notioe must be stuck up at some 
conspicuous place — Sticking up of notice during the offioe-liouta 
suDicient — Notioe must be stuck up at the date of sale-^Due 
publication of notioe essential — Publication must be at the 



OOKTSHTB. 


ix 


Sbotiox 8— (cofi|/i.) Paobs. 

* cuteherry or the principal town or village on the land of the 
defaulter — Pemonal service not AiiHioient — but sufficient if 
there is no oiitoherry or principal town and village on defaulting 
patni — Notice must lie serviHl on patni in arrear — and at the 
cuteherry on the patni in arrear — Signature of thi\’»e substan- 
tial persons necessary — “ Substantial persons," meaning of — 

A sulmtantial fierson is a respectable ijcrson of gooil character : 

He must live within a short distance of the cuteherry — (Vrti- 
licate must l>e obtained — “ Certificate to this elfect," meaning 
of — Observance of formalitiiss in the mode of service tlirectory 
only— hut there must Iw pioof tliat iiotict's have Ikjcii duly 
piihlisheii — ^Tlie law on the subject summed tip — Notice must 
lie piihlished Imfore tlie 15th Ut/ttak — Object of tlu^ l^is- 
lature — Notice must be publisht^l Iwjfort* I5th HifHttk or 15th 
Knrtit\ i|iiestion as to whether — 'riiis rule do€*!S not apply to 
notice affixed at the Colhtctorate — Kftect of defective service 
of notice of sale — Sale voiclahle and not void -Sale must take 
place on the dale adveriistsl or any siibstMpient <late afU^r due* 
notice — Onttti lies on tin* y.aitiimlar* — l^k*a of non-stwvice may 
taken at any lime. 

8K<*'ri«>N !» . . . . HIN — 1 1 1 

Salf^ how (rondiieted • ll<‘faiilter cannot l«d — IVIaiiJter 
includes recortletl as well as unrecordetl sharidtolder -Pur- 
chase? by a defaulter only voidable - Zainiiidar or iintU*r-tcnant 
can bid .Mortgagor can bid — Forfeiture of earm*st money and 
realization of <fellciency' - Board's |iroctHMlings - Forfeitiirti 
nwd not Is? onleretl iiiiiiUMiiatt*ly-* -but forfeiture is iiiciirmd 
as soon as default is iiuule- — JX^ficiency iinist Im* n^covemd by 
Civil Suit. 

Section Jti .. .. Ill — 112 

Forins to Ik? observed in selling. 

Section 11 .. 112 — 125 

Tentiif? to Ik? sold fret^ of inciimbranctfs by ac!t of defaulter 
- — No iinderleasi? to stand after-sale — Kxception in favour of 
fuh engagements with raiyats — Incitnilirance, meaning 
of - Customary right to cut and appropriate tree — Incumbrance, 
instances of — l^ase — Under- tenure — Kxchange of land — 

Advei*se iiosscssion — Mortgage — f>ocu|>ancy or non-occupancy 
right — Incumbrances, annulment of — Chap. XIV of Bengal 
Tenancy Act applies also to fjatni sales — In eitlier case 
purchaser entitled to avoid incumbrances — ** Defaulting pro- 
prietor/' meaning of — Incumbrances must liave come into 
• existence since patni — Registered and notified incumbrances 
— Inferior interest cannot i>e Mnulled liefore superior interest 
— Sale of a portion does not avoid incumbrances — Nor where 
several tenures are put up for sale in execution of one decree — 
Purchaser at a revenue-sale may transter his rights to a • 
patmdar — Incumbrances not void but voidable— Proteeted 



X 


CONTENTS. 


fciiscTioN ll--(eoni€i,) Pages. 

interest — Khudkani raiyaln protected Distinction lietweon 

Khiulkttai and PnikrtM raiyats — Bond fide en>£aficements pro- 
tected — ^IVansfcr made witJi permission protected— On 

as regards incumbrances — Limitation — Riglit to avoid incum- 
brances must i>e exercised within a reasonable time — ^^Limita- 
tion in case of adverse possession — Principle — Adverse pos- 
session against auction- purchaser — Adverse (possession when 
(iatni is siirrenrlercd — ^^Litnitation in ease of arrears of rent. 

»Seciion 12 .. .. .. .. 125 

Aliove rule to take effect i*otros(H^ctively — Proviso— Rule 
not to a()(»ly to private transfer. 

Section i:i . . . . . . . . . . 12t> — 135 

Reason for allowing under-tenants means of staying sale — 

How under-tenants may sta^' sale — Procedure in ease of 
amount lodged being rent due from under-tenant —and in 
case of amount lodged being advanced from private funds — 
Darpatnidar or any other tenure- holder may pay —lint 
must pay the whole of zamindar's rent unconditionally — Col- 
lector need not register his name as inanagei% Court of Wards. 

Iw^fort^ selling patiii — Board's (proceediiigs — Defaulting pfttnidar 
miiMt (lay before date of mde if he does not contest arrears — 

Board's rule — If he contests he can |>ay when lot is called 
u(> — DarfMtnidar must‘'pay before the lot is put up — Remedies 
open to under-tenant making payment— (») He is not 
entitled to set-oil’ — (n) Or he acquires ii lien similar to 
a mortgage — 8. 171, ol. (r) of Bengal Tenancy Act gives a 
similar lien — Differenoe between s. 13, cl. (4) of the Reg., and 
s. 171, cl.(c) of Bengal Tenancy Act — Depositor will l>e (PUt in 
(Possession u(>on a(pplioation — Lien a statutory one — Mortgage 
must bo of the entire estate — Notice must l»e given to tenants 
— (fti) Depositor may bring a regular suit — (ir) Depositor may 
bring a suit to reverse sale — Amount advanced how to l>e li<]iii- 
dated — “ Profits," meaning of — Collection-charges — Under- 
tenant cannot be ousted until debt i>aid off— but the lien is 
extinguished as the debt is paid off— Imt regular suit is not 
always necessary — Limitation — J urisdiction. 

Section 14 - . 135 — 154 

Sale not to l»e stayed unless ari'ear claimed Ipo lodged — ^but 
suit to lie for its reversal — ^Defaulter may apply for summary 
investigation — Sale not to be sta^'ed unless amount claimed be 
deposited — Who can lodge the amount of demand — Contribation 
— S. 60 of the Contract Act — Shareholder paying entire rent is 
entitled to contribution — Patnidar paying Ck>vernment revenue is • 
entitled to contribution — ^Mortgagee of a share paying entire rent 
entitled to oontribution — ^but not a purchaser paying- arrears 
accruing before date of purchase— Nor a mortgagee in a similar 
case — In a contribution-suit joint decree cannot be passed — 
Limitation — Equity between co-sharers — Cases in which money 



CONTSNT8. 


XI 


SxcrioN 14 — (co#i/«/.) Pages. 

• must l>e paid into Court — IMrptUnithir tnunt |my into Court — 
Painidftr must |>ay to zaiiiindar — Board's rulo — Hoard'K pix> 
ceedings — Two ways of sUvving a salo — Salo cannot Ik? indoli 
nitely sittyeil — Board's proooetiings — Sale must Ik» stayod on the 
statement of zamindari agent — Boani’s prootHtdings --Siilo may 
proceed although there is a suit for the ahateiuent of rent 
claime<i ponding in Civil Court —lk>aifr.s proce<*dings -What 
lia(>|jens when costs are ilemaruhsl hy zainindar “Boai'crs pm- 
ceedings — PfitnMtr may demand summary investigation —hut 
sale cannot Ik* stayed till the sumtnary suit is deoidetl — Boartl's 
proceedings ~Sco I H? of the Kuniinary invest igat ion — Boiird's 
proceefliiigs — Col h*ctor cannot revM?w awaril — Boanf's proceed- 
ings — Patnidar nia\* hring a suit to revci-so a siile — >(iniunds on 
whiuh a sale may la* reverseil — An unrt'gisterod defaulter or 
iinregisteitwl <?o-shaivr of a <lefaulter may sue - -Kxaet iK^sition 
of an uinvgist ered tenant in such castes -One of si?voral eo-owners 

may sue ^ind an under tenure-holder” -and a mortgagee-- -Who 

can reverse the sale — Hoaid's ruh* — J*un*I»aser must heiiideni- 

niiied against all loss<*s- • He is entitled to interosl and to costs 

- Pureliaser eutit lixl to Ik* iiuloiiinithal for )»aynumlH of rent 
Jloiihtfiil if fiurehaser can pnicetnl against defaulting inUnviar 
under s. (U» of the C.^ontraet Aet - Auction -piirchHHC*r imkhI not 
hring a fivsh suit for his <hies He may proi*eed to execMition 

when decree is pass(*d Zatiiindar lialile to interest, if hi? diH*s not 

help ptirchascT in recovering Ids dues — J’ositioii of wlien 

sale is set aside liable to pay for the |NU'iod 

during which he was out of jKXssession— -hill not when there is 
fitle inlcriereiice with U*nantji»' fK>sHcvision by zemindar — 
Patniffar liable for rent for the period intervening sale and re- 
viusal — hut not, if landlord refused to treat purchaser as 
tenant — Mesne protits -Clauses of action ~ -Korin of suit for 
revei>Mil of sale -Sale eaniiot Ik? declared good or ImmI in 
part' V'alidity of siih? cannot Iw attached collaterally -fhiuft 
lies on zainindar -Liiiiitation of suit to set aside a sale -- -limi- 
tation for arrears of I'ltiil when sale is set aside '-Limitation 
when* litigation is going on- •'-Liinitation where framl is ailegcnl 
— Limitation in a suit to recover co-sharers' shan?. 

JSection 15 . . . . . . 154 — 15G 

Delivery of possession to purchaser — Procedure in case of 
opposition by purchaser — Procedure in case of continuerl op- 
position — Kxiensionof the Act- — Sale when final --Confirmation 
, necessary — Certificate n«»ed not be registered — \Vlion registration 

is refused purchaser must go to Civil Court. — Payment of rent 
by auction-purchaser — l^ite Talukdar. 

Bxoiion 10 

JUpeaietl hy 2, Ael VIII {B, C.) o/ 180«5. 


156 



OOMTENTS. 


xii 

Paobb, 

Sbctiox 17 .. .. .. .. 156 — 165 

DiBpoBa] of prooeeclfl of sale — One per cent, to l>e carried to 
the account of Government — ^Tenancy Act — Payment to za- 
mindar — ^Zamindar's balance and ezi^enses to lie next made 
Kood — Mukhtear’s and Revenue Agent's fees as charges 
— Board's proc^ledings — Pleader's fees may also lie charges — 

Rent as used in s. 160 of Bengal Tenancy Act includes interest 
— Zamindar must lie fiaid in cash — Board's proceedings — 
AnteccKlent balances arc fiersonal debts — ^^Fhey are not a charge 
on the taluk sold — So charge on surplus sale-proceeds for rent 
of subsequent fieriod — Tlisposal or remainder — Surplus sale- 
proceeds in the hanils of Collector arc projierty of defaulter — 
l>istribution of sale- proceeds — Board's proceedings — Zamindar 
has no prior right — Sefxiinifhtr not entitled to shan^ in sale- 
proceeds — Mortgagee entithnl to l>e paid from surplus sale- 
proceeds — Priority — but ci*editor l>oiind to refund if siile is set 
aaide-- Under-tenants froe to prosecuU^ for price of their interest 
or oonifiensation — Regular suit must Ik*! instituted to enforce^ 
claim — Form of suit for compensation — one suit must be 
brought for whole claim — limitation — Suit not to lie if under- 
tenant lie himself in arrear at time of sale — lender-tenant not 
entitled to compensation in arrear — Principle — DarpninMtr 
cannot claim damage if in arrear^ — Substantial compliance 
sufficient — When defaulter to it?ceive excess unclaimed — 
Tenancy Act — Substitution of < iov'esrmnent Security for cash 
in de]>osit. 


Sections 18 — 10 .. .. .. 165 

He f mile f! htf Act X of 1850, s, 1, 

Rkodlation I OF 1820 .. Itki — 168 

The Forfeiteii Deposits Act (XXV of 1850) . . 169 

The Rent Recovery Act {VI ok 1853).. .. 170 — 173 

The Bengal Rent Recovery A<^ ( VIII (B. C.) of 1865] . . 174 — 105 



TABLE OF CASES CITED. 


Abdoo] Aziz Biswas r. Hadlia Kanta Kabtnij. I. L. K..ri C’al., 

220 . . . . . . . . . . 155 

Abd<Mil Hosfin r. Lai Cliand Mahutoii. L*l(\ 1^. H..313; I. L. R., 

10 Cal., 30 .. .. 45 

Abdul llaiiiid r. Moliiiu Kuiitu Shalia. i V. \\\ N.. 508 . . 2C> 

Abdulla r, ITmoil Ali, 0 W. K., 321 148 

Abhai Charaii r. Sashi Hliiisan Basil. I. Jj. R.. 10 C'al.. 155 . . 57 

Abhai Kiinuir Son r. Brjai (3miid, I, L. H., 20 Cal., 813 .. 115 

Abliiram (soswaini r. Siiyaiiia diuraii Ntituli, I. L. R., 30 (*al., 

1,003 (P. C.) . . . . 10 

Adam t\ Bri^^is Iron C\»ni|miiy, 7 Cii.sliin>;, 3(>l . . 04 

A<ior> f\ Shi boil Suridiiri, 22 \\\ R., 205 . . 27 

AfsiirurKbliMUi v. Musst . Sliora.slii Bala, Marsh. 588. . . . 28, 32 

Ahsariullah Khan Bahaiiiir r. Ilari C^haraii Moziiiiidar, I. L. R., 

20 CaL. 80 : 17 C’al., 474 02, 03, JOI, l08 

Ahsanullah Khan Bahadur r. Tirl ha basin i, I. L. R., 22 Cal.. 

080 . . . . 18, 2(^ 
Akhov Kumar v. Maharajah Bi*joy Chand, 1. L. R., 20 Cal., 

813 ; 0 C. W. N., celix . . . . I21 

Akhov Kumar C]iatto]iadhaya c. Mahal ap Chand Bahadur, 

I. L. R., 5 Cal., 24 . . ‘ . . . . . . ;m 

Alinioddin r. Sabir Klian, 8 W. R., 00 . . 185 

Ambika Dcbya i\ Pranhari, 14 B. L. R., 77 (F. B.) ; 13 \V. R., 

1 (F. B.) . . . . . . 130, 132, 182 

Ameeiiuddin v. Khvi'uunnessa, 20 W. R., 50 183 

Anirita Bi*joychand Maliatah, 1 C. L. J., 77/^. 150 

Amrita Lall Baji^chi v. Jotindra Natb Chowdhry, 1. L. R., 32 

Cal., 165 . . . . . . . . 8 

Aiianda Lall Mukherjee v. Kali Prasad Misser, 20 W. R., 50 182 

Andrew v, Larimore, 1 Hay., 300 ; 2 Ind. Jiir., O, S., 4 . . 136 

Annada Charan Rai Kali Kumar Rai, I. L. R., 4 Cal., 80 50 

Anuada Pershad Panja v. Prosonnomoyi Dassi, 11 C. W. N., 

817 ; I. L. R., 34 CaL, 711 


154 



XIV 


TABLE OF CA8E» CITED, 


Page. 

Annoila v, Kr8kin«, 12 B. L. R., 370 ; 12 W. R., 08 . . 14tf, 151 

Annoda Charan Dans Biawas v. Mathura Nath DaHs Biswas, 

I. L. R., 4 Cal., 800 ; 4 C. L. R., 6 118, 190, 195 

Aniincl Chunder v. Hoobul Chundor, »S. D. A., 1857, p. 1159 132 

AoRubali Praiiianik /\ BiB8('.Hhui‘i, 8 C. L. .1., 554. . * . . 54, 70 

Apiirva Chiiran Chose r. Kooram Ali, 4 C. 1 j. J., 527 ; 10 C. \V. 

N.,527 .. .. .. .. 19 

Arftali Sada^ar v. Rain Hatya Bhakat, 7 C. L. .1., 191 . . 196 

AHadoollali r. Muimhee, 22 W. R., 531 . . . . 138 

Asgar Ali t\ Asabuddin Kazi, I. L. R., 9‘C. \V. N., 134 . . 83 

AHlmnoollalt Shainsere, 4 C. L. R., 105 . . 193 

AHhiitosli Dhar r, Amir Molla, 3 C. L. J., 337 . . . . 19 

ARsanuHa t\ Moliiiii Mohan, I. 1^. R., 20 Cal., 735) . . 28 

ARRantilla Khan Bahadur v, Tirthabasini, 1. L. R., 22 Cal., 080 18, 20 

ARVibali Prainanik BiHReRhuri, 8 C. L. J., 554 . . . . 54, 70 

Atiilya Chandra Bohu r. Tulsi DaKs Sarkar, 2 C. VV. X., 513 . . 7.5 

Aziin r. Rain I^nll Shaha, 1, L, R., 2.5 Cal., .3.30 . . .55 

B 

Bacharain Mukherjce v. iHsur Chunder, W. R., Sp., 4 .. 107 

Bahadur Sin^ v, F<n*bes, 1. Ij. R., .3.5 Cal., 7.37 .. 132 

Baikaiita Nath Hin^ Maharaj Dheraj Mahatab Chaiid Baha- 
dur, 17 W. R., 447 . . . . . . , , 147 

Baikantlia Nath r. Mahatab C’haiid, 9 B. L. R., 87 ; 17 W. R., 

447 . . . . . . , . . . 94, 90 

BaiRtaV) Chandra Bhadrn r, Tara Chand Bannerjee, 11 W. K., 

.357 . . . . . , . . . . 13.3 

Baistab Charan Cliowdhuri r. Akhil Chandra Chowdhnrv, 11 

C. W. N.. 217 .. .. 57 

Bajraiiji^i Sinf» r. Monokarnika Bakhsh »Sin^, 12 C. \V. N., 74 

(PC.) .. .. .. .. 0 

Barada Kantn Hai v, Chainlra Kanta Rai, 23 W. R., 280 . . 153 

Barahi Debi r. T>eb Kamini Debi, 1. L. R., 20 Cal., 082 . . 00, 61 

Barnanioyi I>a»i v. Baniainoyi Chowdhurani, I. L. R., 23 Cal., 

191 .. ..125,153 

Barry v, Abdool Ali, W. R., Sp., 64 . . . . , . 32 

BaRanta Kninari Debya e. Ashutosh Cbukravarti, I. L. R., 

27 Cal., 67 ; 4 C. W. W , 3 . . . . . , 15,^178 

BaRanto Kumar Roy Chowdhri r. Promotlio Nath Bhattachar- 

jee, 1. L. K., 26 Cal., 130 ; 3 C. W. N., 36 . . . . 75 

Beakwith (W. J.) ?\ Thakoor DaBsGossain, 1 W. R., 74 . . 12 

Beliari Lall Seal t\ Maharajadhiraj Bejoy Cliand Mahatab, 10 

C. W. N., 234#i. . . . . . . . . 16 



TABLE OF CAfiBS CITED. XV 

Page. 

Bejoy Ghand Mahatah Ainrita 1^1] Miikherjee, 1. L. R., 27 

Cal., 308 104, 147 

Bejoy Chand Mahtah r. Atulya Clmiuira Bos€^ I. h. R., 32 

Cal., 953 . . . . . . 93, ?M. 95, m 

Bejoy Gopal Muklierjee r, KriAliiia MahiAhi I)r}>i, I. L. R., 34 

bal., 329 (P. C.) . . D, 7, 8 

Beni Madhab v. Joy KislnMi, 12 \V. R., 5V>5 179 

Beni Madhab Rai r. Joad Ali Sirkar, 1. L. R.. 17 Cal., 390 . . 09 

Beni Madhub Baiierjee t\ .lai Krishna Miikherjee, 7 B. L. R., 

152 ; 12 W. R., 495 .. .. 179, 180 

Beni Madhab (Ihose v, Thaktir Das Mnndal, B. L. R., 88 (p\ B.) 

6 W. R., Act X, 71 .. .. ,5, 0 

Beni Madhub Dass r. J4>tindra Molniii Tagore. 1 1 ('. W. N.. 705 NO 

Beni Prosad K«)eri (4oberdhan Koeri, 0 (\ W. N., 823 . . 58 

Beni Proaad Koeri r, Ranidahin Pandey. I C. I.,. J., 90a.: 10 

C. W. N., 210 .. .. .. .. 58 

Benode Lall Pakrashi r. Kalu Prainanie, I. Ij. R., 20 Cal.. 708 41, 

42, 43 

Bepin Behari Knndn r. Dui jL^a Cliaran Bandopadhya, 12 W. 

N., 914 .. .. .. 0 

Bepin Behari Mitter r. Pniknsli Chandra Sarkar. 13 (’. L. J.. 

148; 3 C. C. L., 327 .. 19 

Bhabani Charan Dutta v. Protax> ( 'handra (Shose, 8 (\ W. N., 

576 .. •. •• «• •• o8 

Bhabani Nath Chiikerbutty e. Land .Aeiiuisition I)ej)iny f’ollee- 

tor of Bo^ra, 7 C. W. N., 130 . . . . 29, 34 

Bhagwan Chandra Roy r. Raj Ch under Roy. 8 \V. R., 553.. 1.53 

Bhagwan Dass r. Balgobind Sing, 1 B. L. R., S. N., 9 . . 179 

Bhagwat Sahai r. Bepin Behari Mitter, 1. T^. R., 37 i 'ail., 918 

(P. C.) . . . . . . . . . . 59, OO 

Bhairab Chandra Chowdhury »\ Okhil ('handra f'Jiowdhury, 

11 C. W. N., 217 .. ; . 121 

Bharat Chandra ??. Ganga Nnrain, 14 W. R., 21 . . . . .57 

Bhola Nath Ghoaal Kedar Nath Bauuerjee, 19 \V. R., 100. . 192 

Bhooban Mohun v. Wat.soii & Co., W. R., Hp., 04 . . 27 

Bhowani Charan Chuckerbutty v. Land Aequiaition Depiily 

Collector of Bogra, 7 C, W. N., 130 29, 34 

Bhuban v, Oiriah, 13 C. L. J., 339 152 

Bhugwan Chunder Daas v, Suddr ^yi, 1. L. R., 4 Cal., 41 102 

Bibi Jbrad Kumari v. Haiiifuddin Akan, 14 C. W. N., 389 . . 51 

Bibi Sohodwa v. Maxwell Smith, 20 W. K., 139 . . 178 

Bidhu Hukhi Debee v. Nilmoiii Sing Deo, J C. L. R., 464 
Bmdubaahini Dassi v. Horendro Lall Roy, 1. L. R., 25 CaL, 

305 


138 



XVI 


TABLE OB CASES OITEO. 


Page. 

Bipra DasB Dey r. Raja Ram Baiidopadliya, 13 C. W. N., 650 69 

Bipro Dasa Pal Chowdhry i\ Kumar Bonat Chandra Singh, 11 

C. W. N„ lOln. . . . . _ 38 

Bishonath Sircar v. Rani Sornomoyi, 4 W. R., 5 . . 21 

Biahumbhur v. Durga, S. D. A., 1858, p. 369 .. .. 117 

Bissonath Chunder r. Radha Kiata, 11 W. R., 554 ; 1 Hay, 

339; Marahul, 113 .. .. .. 5 

Bononiali Roy i\ Jagut Chandra Bhowmic, I. L. R., 32 Cal., 

669 \ . . . . . . . 7, 8 

Bootee Sing v. Moorat Sing, 20 W. R., 478 . . . . 177, 178 

Brindaban Chandra Chowdhiiry r. Brindaban Cliaiidra Chow- 
dhury Sircar, L. R., 1 1. A., 178 ; 13 B. L. R., 409 ; 21 W. 

R., 321 .. .. .. .. .. 53, 114 

Brij Kumar Roy ?\ Dlianukdhari Kuiit, 10 C. \V. N., 97C . . 146 

Brojeudro c. Kriahna, 1. L. R., 7 Cal., 684 . . . . 45 

Brojciidro Kumar r, Upciidro Narain, i. L. R., 8 Cal., 706 . . 27 

Broicndni Kumar Rai r. Rahlial Chandra Rai, 1. L. R., 3 C*al., 

791 .. .. .. .. 153 

Brojo Kiahori v. Muliamiiiad Salim, 10 \V. R., 151 . . 10 

Brojo Nath Pal Chowdhry r. Hira Lall Pal, 1 B. L. R., A. C., 

87; 10 W. R., 120 .. .. .. ..31,32 

Brojo Nath Sing r, Srimati Bhagabati Dassi, 1 W. R., 133 . . 133 

Brojo Sundari v. Fatik Chandra Roy, 17 \V. R., 407 .. 115 

Bunwai*i Lull Chowdhury i\ Hariioimiyi OasBi, 1. L. R., 14 CaL, 

749 . . . . . . . . . . 37 

Bunwari Lall Roy v. Moliima Chunder Koonal, W. R., 267 . . 7 

Bunwari Miikuuda Deb v, Bidliu Sundan Thakur, 12 C. \V. N., 

159 . . . . . . . . . . 39, 44 

Bykiint r. M(Uiee, S. 1). A., 1850, p. 89 .. .. 110 

C 

Chandra Sakai r. Kali Prosuiino Chuckei butty, I. L. R., 23 Cal., 

354 . . .... . . 115 

Chander Kumar Rai r. Peary Lall, 6 W. R., 190 . . . . 178, 179 

Chander Nath Nundi v. Hur Narain Deb, I. L. R., 7 Cal., 153 . . 59 

Chander Pershad Roy r. Subhodra Kiimai'i Shaheba, 1. L. R., 

12 Cal., 622 ' .. .. .. 145 

Chandennoni r, Debcndranath, Marsh, 420 . . . . 24 

Chander Monee r. Shumbhoo, W. R., Sp., 270 . . . . 71 

Chandra Kumar Roy v. Kedarmoni Daai, 7 W. R., 274 . . / 179 

Chandy Prasad r. Shubhadra, I. L. R., 12 Cai., 622 • « 83 

Collector of Rajshahie t?. Kara Sundari Debi, W. R., Sp., Act X, 

6 ,, .. •• •• 

Chooramoiii v. Howrah Mills Company, 1. L. R,, 11 Cal., 696 ... 27 



TABU or CASBS OITBO. 


xrii. 


D 

Paok. 


Dauuxlar B4>y v. Nitnanuoid Chuckerbutty, 15 W. R , 365 • , 18C 

Darimta Debiya v. Nilmoni Sing Deo. 15 W. R., 180 . . 156 

4>avid V. Ramdlion Chatterjee, 6 W. R., Act X, 97 . . 26 

Dayamani Debi v. Srinibash Kundu. I. L. R.. 33 Cal.. 842 . . 5 

Daya Ram r. Bhobindur Narain^ S. D. A.. 1806. p. 139 . . 52 

Deanatullah v. Nazar All Khan, 1 B. L. R., A. C.. 216 ; 10 W. 

R*. 341 •. •• 67 

Deen Doyal r. Jogeshwar, Marsh.» 252 . . 77 

Dhanpat Singh r. Saraswati Misrain, 1. L. R.. 19 CaL, 267 . . 148. 153 

Dhunendro Chundro Mukherjee v. John Watson lAaidJov. 26 

W. R., 400 .. .. .. .. 14 

Dhuiiput Sing Doogur Roy Bahadur t\ Sheik Jowahurally, 8 

VV. R., 152 .. .. .. 46 

Digbijoy Neogi r. Jadub Chander Thakur. 8 W. R., 181 . , 151 

Din Dayal Paramanick r. Radha Kishori Debi. 8 B. L. R., 536 ; 

17 W. R., 415 .. .. .. 163 

Dinendra v. Tituram, I. L. R., 30 CaL. 301 ; 7 C. W. N.. 810 . . 36 

Dinoinonee Banerjee v. G 3 rrutuliah Khan, 2 W. R., 138 . , 63 

Doorga Nath Roy v. Ram Chandra Sen. f. L. R., 2 Cal.. 341 ; 

L, R., 4 1. A., 52 . . 10 

Donbijoy Mahton v. Prithee Narain Sing, 14 W. R.. 30 . . 185 

Doya Chand r. Anund Chunder, I. L. R.. 14 CaL. 382 181 

Durgacharan v. Ananda Moyee. 3 W. R., 127 193 

Durga Charan Surma v. Syed Najumoddin. 21 W. R.. 397 . . 107 

Durga Prosad Bandapadhya t\ Brindaban Roy. 1. L, R.. 19 

CaL, 504 . . . . . . . . 24 

Durga Prosad v, Bindabun, 15 W. R.. 274 179 

Durga Prosad Bandopadhya v. Brindaban Roy. 1. L. R.. 19 

CaL, 604 . . . . . . 46, 47 

I>warka Nath v. Bhowanee Kishore, 8 W. R.. 11 45 

Dwarka Nath Chuckerbutty v. Bhowani Kishen Chuckerbutty. 

8 W. R., 11 .. .. .. 76 

Dwarkanath v. Harish Chandra, I. L. R., 4 CaL. 925 . . 179, 181 

Dwarka Nath v. Srigopal, 5 W. R., 240 71 

B 

Earl of Jersey v. Guardians of Poor, 22 Q. B. D., 555 • • 64 

Eastern Mortgage Agen<^ Company v. BmI Oanpat Sing Baha- 
dur, 9 C. W. N., 22 (8. N.) .• .. .. 1» 

Ebbs 9. Boulnois • • 18 

Bman Ali .Mirtri v. Atar AU Khan, 22 W* B., 133 .. 193 

Baay0tHo8sems.BUnKlioobiiniussa,9W 31 

Bii b 



TASUB OV OA8B8 OITKD^ 


^vni 


Faos. 

Erskine v. Trilochan Chatterjee, 9 W. R., 618 . . 21, 23 

Eahan Chandra Kar v. Madhab Chundra Ohoae (tinrep.) % » 16 

Bshan Chunder Mozumdar v. Hurrish Chandra Ghose, 21 W. 

R., 137 , .. •- .. _ 192^ 

P 

Faiz Rahaman v. Rani Sukh Bajpai, I. L. R., 21 Cal., 169 . . ' 67 

Fatik Chandra De v. Foley, I. L. R., 15 Cal., 492 . . 68 

Fatima Collector of Tipperah, 13 W. R., 433 . . 184 

Fox V. Mackieth, 2 R. R., 55 . . 64 

Fukeer v, HIIIb, 8 Sel. Rep., 153 . . 110 

a 

Gangadhar Sircar v, Khaja Abdul Aziz, 14 C. W. N., 128 . . 146» 152 

Gandoo Mahata v. Nilmonee Singh Deo, 1 C. L. J., 526 . . 65, 66 

Girish Chunder v. Hem Chunder, 2 C. L. J., 21w. ; 6 C. L. J., 

28 . . . . . . . . . . 39 

Girish Chunder Mandal f’. Durga Dass, 1. L. R., 5 Cal., 494 . . 160 

Golam Ali v. Kali Krishna, I. L. R., 7 Cal., 479 ; 8 C. L. R., 517 27 

Goluk Moni If’. Haro Chunder, 8 W. R., 62 .. .. 115 

Gopal Chunder t?. Umesh Narain, I. L. R., 17 Cal., 695 . . 28 

Gopal Chunder Chuckerbutty v, Udo^’^lall Dey, 10 W. R., 115 136 

Gopal Krishna Soor v. Madan Mohan Haidar, 2 W. R., 188 . . 98 

Gopanund Jha r. Lalla Govind Pershad, 12 W. R., 109 . . 31 

Gopendra Chandra Mitter v, Mokaddam Hossein, I. L. R., 21 


Cal., 702 114,115,117,156 


Gopendra Chandra Mitter r. Tara Prosunno Mukherjee, I. L. 

R., 37 Cal., 598 .. .. ..40,41 

Gopi Mohon v. Hill, 5 C. L. R., 33 . . . . 27 

Gooroo Das r. Issur Chunder, 22 W. R., 246 . . 26 

Gossain Mongal Dass v, Babu Roy Dhunput Singh, 25 W. R., 

162 . . . . . . 83. 145 

Gosto Behari Pyne v. Shib Nath Dutt, I. L. R., 20 Cal., 241 . . 161' 

Gouree Sunkar Roy v. Anund Mohan Moitro, 9 W. R., 487 .56 

Gouri Kanta Bhattacharjee o. Raj Kishen Nath, 5 W. R., 106 109 

Gouri Lall Sing v. Judisthir Hazra, I. L. R., 1 Cal., 359 . . ^96 

Gout Mohan o. Ananda, 22 W. R., 295 . . • . . 57 

Gout Mobun Roy t?. Radha Raman &ng, 21 W. R., 372 . . 76 

Ckfvind v, JSungo, J. £#. R., 6 Cai., 60 . . . . * 

Govind Chandra Bose r. Alimoddin, 11 W. R., 166 . . 118, 194 

Oovind Loll p. Chaad Haree, I. L. R., 9 CaL, 172 96 

Govinda Nath Shahi 
R., 26 Cal., 460 


7 ^ 



TABLE OF CASES OITBD. 


XIX 


Paqk. 


Govinda Nath Shah Chowdhury v. Surja Karitha Lahiri, 

LL. R., 26 Cal., 460 .. 124 

Gk>vind Sahai v. Sibdut Ram, I. L. R., 33 Cal., 878 161 

Govinda Sundari Sinha Chowdhury ik Srilfrishua Chakra varti, 

10 C. L. J., 538 . . . . . . , . 82 

Oovinda Sundar Sinha Chowdhury t\ Shkriahan Chakravarti, 

10 C. L. J., 538 . . . . . . 150 

Gudadhur Dass r. Dhanput Singh, I. L. R., 7 Cal., 565 . . 36,37 

Gulamali Gopal Lall Thakur, 9 W. R., 65 26 

Gunga IT. Dam Ram Naryan, 7 W. R., 183 (F. B.) . . 187 

Gyanada Kanta Roy Bahadur v. Bromomoyi Daasi, 1. L. K., 

17 Cal., 162 " .. .. 47 

Gyanada Kumar Roy Bahadur r. Bromomoyi Dasni, 1. L. R., 

17 Cal., 162 .. .. ..80,86 

Gya Ram Mandal c. Ova Ram Naik, Wy. Rent Rep., 51 44 

H 

Hanooman Proshad Sing u. Musst. Babooee Munra] Koon* 

waree, 6 M. I. A., 393. . . . . . . . 5 

Harak Chand «. Bejoy Chand Mahtab, 2 C. L. J., 87 ; 9 C. W. 


N., 795 .. .. .. ..124,195 

Harak Chand Babu r. Charu Chandra Singh, 15 C. \V. N., 15 ; 

3C. C. L„81 44, 84,110 


Hara Narayan r. Wooma Charaii, 19 W. R., 169 . . 191 

Haran Chandra Ghose r. Guru Charan Sircar, 14 VV. R., 421 120 

Hara Prasad r. Sheodayal, 1. L. R., 26 Cal., 55 ; L. R., 3 I. A., 

285 .. 179 

Hara Sundari r. Gopi Sundari, 10 C. L. R., 550 27 

Hargovind v. Damante, 13 W. R., 304 . . 184 

Hari Charan Basu r. Ranjit Singh, I C. W. N., 521 ; 1. L. R,, 

25 Cal., 917 .. .. .. 69 

Hari Dass Goswami r. Nistarini Gupta, 5 C. L. J., 30 . . 40, 41 

Harihar Mukherjee r. Tincourie Dassi, 6 W. R., 170 . . 154 

Harinarain Mozumdar r. Mukund Lall Mandal, 4 C. W. N., 

814 .. 39,40,41,42 

Hari Narain Singh Deo o. Sriram Chakravarti, I. L. R., 33 

Cal., 54 ; 3 C. L. J., 59 . . 64 

Harish Chandra Rai e. Collector of Jessore, 1. L. R., 3 Cal., 

7^2 •* •• •• 67 

Haro Krishna Banerjee f\ Joy Krishna Mukorjee, 1 W. R., 

299 ..30 

Haro Kumar Ghose o. Kali Krishna Thakur, I. L. R., 17 Cal., 

251 .. 15$ 

iburonath Bsijv. CMok Nath, 19 W. R., 18 163 



lAmJi 09 CASKS OmD. 


Haro Proaad Rai v. Gopai Daas Dutt, 1. L. B., 3 Cal., 817 ; L ‘ 

L. B., 9 Cal., 250 .. .. .. .. 153 

Harris v. Byling, 5 M. A; W., 00 ; 52 R. R., 632 34 

Hasan Ali v. Mehdi Hossein, 1. L. R., 1 All., 533 . . g 

Hayes v. Horendro Narain, I. L. R., 31 Cal., 698 6 , 7 

Hayes «. Rudranund Thakur, I. L. R., 34 Cal., 381 . . 1], 92 

Hemadri Nath Khan v. Ramani Kanta Boy, I. L. R., 24 Cal., 

575 .. 58, 60 

Hem Chandra Chowdhurani v. Kali Prosunno Bhadnri, 8 C. W. 

N., 1 .* .. .. 153 

Hem Chunder v. Sumomoyi, I. L. R., 22 Cal., 354 . . q 

Hemendra Nath Mukerjoe v. Kumar Nath Roy, I. L. R., 32 
Cal., 169 .. .. .. ,, 

Hem Nath Dutt V. Ashgar Sirdar,.!. L. R., 4 Cal., 894 .. 28 

Henry Buckland v. Ashoo Cbowdhrain, 9 W. R., 326 . . 186 

Hill «. Iswar Ghose, W. R., F. B., 166 , , 180 

Hira Lai Pal v. Nilmoni Pal, 20 W. R., 383 . . . . 70 

Hridoy Nath Dass Chowdhury v. Krishna Prasad Sircar, 11 

C. W. N., 497 . . . . . . 69, 118 

Hum Mohan Oiree 0 . Durga Charan Rai, 15 \V. R.,^ 

319 . . ... .. . . . . 191 

Hum Nath Gupta «. Jagannath Roy Chowdhury, 1>1 W. R., 

87 . . . . . . . . , 104 

Huro Sundari Dossya v. Kishen Monee Chowdhurani, 13 W. R., 

257 . . . . . . . . 191 

Hurrodoyal Roy Chowdhury v. Mahamad Gazi Chowdhury, 1. 

L. R., 19 Cal., 699 . . . . 103, 107, 108 ’ 

Himry Kisto Roy v. Motee Lall Nundee, 14 W. R., 36 97 


Ishan V. Chandra, I. L. R., 6 Cal., 70 

Ishan Chandra Kar v. Madhab Chandra Ghose (unreported ) . . 

Ishan Chandra Mitra v. Ram Runjan Chackravarti, 2 C. L. J., 
25 ■' .. .. ,, .. ,, 

Ishan Chandra Rai v. Ashanullah, 8 B. L. R., 537a ; 16 W. R., 
79 

Ishan Chandra Rai Pandah v. Tarini Prosad Ghose, 2 Seres* 
tre’s Rep., 84 .. .. .. .. 

Ishan Chandra Sirkar v. Beni Madhab Sirear, I. L. R., 24 Cal., 
82 .. .. .. .. .. 

Ishan Chunder v. Basaruddin, 5 C. L. R., 132 .. . . 

Ishar Chandra Datta e. Ram Krishna Daas, I. L. R., 6 CW., 
902 ; 6G.L.R., 421 .. 



TABLB OF CASES CITED. XXi 

; . PaOS, 

lasor CSiandra Chuckerbutty u. Bistoo Chund^r Chuckerbutty, 

12W. R., 32 190 

Iswar ChuJider v. Bistu Chunder, 3 B. L. R., App., 79 . . 194 

• J 

Jadoo Nabo, 3 W. R., 2 1G3 

Jadoo Nath Pal v. Prosunno Nath Dutt, 9 W. R., 71 74 

Jadoo Nath Shah v, Jadab Chundra Tbakoor, 11 W. R., 294 53. 56 

Jadub Chander Thakoor Bhola Nath Singh Roy, 5 W. R., 

51 .. .. .. .. .. 76 

Jaikriahna Mukherjee r. Collector of Bast Burdwaii, 1 W. R., 

26 (P. C.) ; 10 M. I. A., 15 38 

Jaikriahna Mukherjee t>. Durga Narain Nag, 11 W. R., 348 . . 181 

Jamila Khatun v, Pagal Ram, 1 W. R., 250 179 

Janaki v. Nobin, 22 W. R., Act X, 33 25 

Jarad Kumari (Bibi) r. Hanifuddin Akan, 14 C. \V. N., 38!) . . 51 

Jibanti Nath Khan r. Gokul Chandra Chowdhuri, J. L. R., 

19 Cal., 760 .. .. 62 

Jillar Rahaman v. Bejoy Chand Mahtab, 1. L. R., 28 Cal., 

293 .. .. .. .. 21 

Jnanada Sundari Chowdhurani v. Atul Chandra Chakravarti, 

L L. R., 32 Cal., 972 . . .. .. 16 

Jnanendro Mohon Chowdhuri v. Gopal Dass Chowdhuri, 1. L. 

R., 31 Cal., 1026 ; 8 C. W. N., 923 . . 58 

Jogemaya Dassi t;. Girindra Nath Mukherjee, 4 C. W. N., 590 54, 156 

Jogeshwar Moaumdar v. Abed Mahomed Sikdar, 3 C. W. N., 

13 .. .. 114,115,120 

Joki Lall t*. Narsing Narain Singh, 4 W, R., Act X, 5 67 

Jonab Ali r. Rakibuddin Mullick, 1 C. L. J., 303 42 

Jones V, Barnett, 1 Ch., 611 119 

Jorra Gazi v. Aboo Khalifa, 21 W. R., 427 10 

Jotindra v. Debendro, 2 C. L. R., 419 110 

Jotindra Mohan Tagore t\ Brojo Sundari Debee, 1 W. R., 262 10 

Jotindro Mohon Tagore v, Jurao Kumari, I. L. R., 33 Cal., 

140 .. 17 

Jotindro Mohon Tagore v. Kishen Moni Debee, W. R., Sp., 

11 •• •• •• •• 14 

Jotindro Nath Chowdhuri v, Prosunno Kumar Banerjee, 15 

C.^W. N., 74 ; 3 C. C. L., 76 28 

Jfoy Kishen v. Durga Narain, 11 W. R«, 348 178 

Joy Kishen v. Raj Boshen, 1 W. R., 153 177 

Joy Kidien Mukherjee e. Janld Nath Mukherjee, 17 W. R., 

470 .. .. .. 23; 82, 85 

30 y Kishen Mukherjee e* Reasoonessa Begum, 4 W. B., 40 • • 34 



TABUS OF CASES CITED. 


^Paqe. 

Joy Kishna Mukopadhya r. SurfanesBa, I. L. R., 15 Cal., 345. . 14, 51, 

83. 145 

Joymohun t\ Edulji, I. L. R., 22 Bom., 7 . . 5 

Jugal Moni Dassi r. Sreenath Chatterjee, 12 C. L. J., 609; . ♦ 

3 C. C. L., 39 " . . . . . . 79 

Jugemath v, Jumnan, I. L. R., 29 Cal., 247 .. 28 

Jukhomall Mehera v. Saroda Prosad Roy, 7 C. L. J., 604 . . 130, 134 

Jyoti Prokash Nundi r, Jogendra Narain Roy, 11 C. W. N,, 

52w . . . . . . . . , * 29, 35 

Jyoti ProHad Singh r. Lachipur Coal Company, I. L. R., 38 

Cal., 845 . . . . . . ‘ . . . 65 

K 

Kalee Chunder r. Raingutty, 25 W. R., 95 .. 56 

Kali Kishen Miikherjee r. Maharajah of Btirdwan, 3 W. R., 

39 .. .. 127 

KaliSundari Debya r. Dharuni Kanta Lahiri, IOC. \V. N., 172 ; 

J. L. R., 33Cal., 279 .. .. .. .. 55,57 

Kameahwar Pershad r. Run Bahadur Sing, I. L. R., 6 Cal,, 


843 . . . . . . . . . . 5 

Kanai Lall Khan v. Midnaporc Zamindari Co., 5 C. L. J., 48»f . . 35 

Kanti Chunder Mukherjee v, Batnan Daas Mukliorjce, 25 W. R., 

434 .. .. .. .. 134 

Karim Khan v, Brojonath, f . L. R., 22 Cal., 244 . . 115 

Kartic Sarma r. Buidonath, 10 W. R., 205 . . 182 

Karunamoy r. Siirendra Nath, 2 C. W. N., 327 . . . . 156 

Kaaim Sheik r. Kumar Mukherjee, I. L. R., 33 Cal., 596 . . 39 

Kazi Newaz Khoda r. Ram Jadu Dey, I. L. R., 34 Cal., 10S> 39, 40, 43 
Kerr v. Pawson, 25 Beav., 394 . . 64 

Keshah Chandra Roy r. Brindaban Chandra Maitra, 14 C. W. 

N., 601 . . . . 12 

Khaja Ashanoollah r, Kalee Mohun Mukherjee, 18 VV^. R., 468 52 

Khantamoni Dassi v, Bejoy Chand Mahtab, I. L. R., 19 Cal., 

787 . . . . . . . . . . 115, 124 

Khettro Mohan Pal r. Pran Kriahna Kabiraj, 3 C. W. N., 371 . . 81 

Khoda Bux r. Degumbari, W. R., Sp., 209 138 

Kishore r. Kalu, 20 W. R., 33 . . 110 

Kishore Bulluv Mitter v. Bistoo Chandra Chose, 12 \V. R., 

188 .. .. , 11 
Kishori Raman Kapuria v. Ananta Ram Laha, 10 C. W. N.. 

270 54 

Kisto Jiban Bakshi r. A. B. Mackintosh, \V. R., Sp.. 53 . . 82, 136 

Kisto Kamini Chowdhurani t?. Gopi Mohan Chose Haira. 

I* Xi. R*. 15 Cal*. 652 •• •• 


135 



TAELB OF CA8B8 OCTKD. 


• •• 
XXUi 


PaO£. 

Kista Mohon Shaha r. Abtabuddin Mahomed, 15 W. R., 

660 . . • , . . 140, 143 

Komol Lochon Dass v. Dwarka Nath Chowdhury, 10 \V. R., 

254 .. 13 

Koontee Debee i\ Hridoy Nath Durreepa, 16 \V. R., 206 . . 102 

Koylash Chandra Banerjee v. Kali Prosunno Chowdhury « 16 

*W. R., 80 ..110,140 

Koylash Chunder r. Jabur Ali, 22 W. R., 20 118 

Kripamayi v. Durgagobind, 1. L. R., 15 Cal., 80 . . 181 

Krishna Chandra Bose i7. Mohendro Nath Bose, 13 C. L. J., 

212 ; 3 C. C. L., 410 . . 20 

Krishna Chander Sen v. Siishila Sundari Dassi, I. L. 11., 26 

Cal., 611 .. .. .18,75 

Krishna Kinkar Dutta v- Mahaiita Bhagwan Dass, 2 C. VV. 

N., 161 . . 43 

Kristo Mohan Shaha r. Aftahoodeen Mahomed, 15 W. R., 

560 . . . . . . . . . . 80 
Kumar Bunwari Mukunda Deb v, Bidhu Suiidori Thakur, 12 

C. W. N., 459 . . . . 30, 41 

Kumar Dinendra v, Tituram, I, L. R., 30 Cal., 801 ; 7 C. W. N., 

810 . . . . . . . . 36 
Kumar Kesbab Chandra Roy v. Brindaban (/hamlra Maitra, 

14C. W. N., 601 .. 12 

Kupil Rai t\ Radha Porsad Sing, I. L. R., 5 All., 261 . . 180 


I. 

Jjachman Rai v, Akbar Khan, L L. R., 1 All., 400 . . 170, 180 

Liachmipat Singh r. Sadatulla Nasya, I. L. R., 0 Cal., 608 ; 

12C. L. R., 382 .. ..170,180 

Lakhi Narain v, Khetra Pal, 13 B. L. R., 146 (P, C.) 73, 74 p 70, 80, 

83, 85. 86, 132 


Lakhinarain Mitter v, Seetanath Chose, 6 W. R., Act X, 8 i2, 132 

Lakhi Priya Chowdhurani v. Rama Kanta Shaha, I. L. R., 

30 Cal., 440 .. 1^-* 

Lakhi Priya Debya t*. Brindaban Dey, 12 W. R., 313 . . 182 

Lala r. Hira Singh, I. L. R.. 2 All., 49 179 


La la Bhairab Chunder v, Lalit Mohon Roy Sing, I. L. R., 12 
Cal., 186 . . - • • • • 

Lala Jyoti Prokash Nandi t’. Jogendra Narain Roy, 11 C. W . N ., 


*62a . - ^ 

Lalan Moni v. Sona Moni, 22 W. R., 34 67 

Lalit Mohan Roy f?. Benodai Debee, I- L. R., 14 Cal., 14 
Lalit Mohan Shaha v. Srinibas Sen, 1. L. R., 13 Cal., 331 . 129 

Lall SabU o. Goodur Khan, 22 W. R., 187 186 





TABLE OT GA8B8 CTIBO. 


Pack. 

Latfunissa Begum v, Kowar Ram Chandra, S. D. A., 1849, 

p. 371 .. .. .. .. .. 97 

Loke Nath Ghose t;. Jagabandhu Boy, I. L. R., 1 CaL, 297 . • 63 

Lokenath e. Jagabandhu, I. L. R., 1 Cal., 297 . . 77^ 

Lukhee Narain v. Stta Nath, 6 W. R., Act X, 8 . . « • 129 

Lukhi Narain Mitter v. Khetra Pal Singh, 15 W. R., 125 ; 20 

W. R., 380 (P. C.) ; 13 B. L. R., 146 ; 2 P. C. R., 903 73, 74, 76, 

80, 83, 85, 86, 32 

Lukhmee v. Collector of Rajahahie, S. D. A., 1851, p. 116 •• 115 


Mabatulla Naayar «. Nalini Sundari Gutpa, 2 C. L. J., 377 . . 81 

Mackenzie i;. Haji Syed Mahomed Ali Khan, 1. L. R., 17 Cal., 

469 .. .. .. .. .. 125 

Madhabanand v. Joy Kumari, 3 W. R., 201 164 

Madhab Ram v. Doyal Chandra Ghose, 2 C. W. N., 108 ; I. L. 

R., 25 Cal., 445 . . . , . . 54, 55 

Madhu Sudhan Koondoo v. Ram Dhan Ganguli, 12 W. R., 

383 ; 3B. L. R., 431 .. .. .. .. 119 

Madhu Sudhan Sing v. E. G. Rooke, I. L. R., 25 Ca!., 1 (P. C.) ; 

L. R„ 6 C. W. N., 433 6, 7 

Madon Mohon Shaha v, Sookomoyee Chowdhrani, W. R., Sp., 

Act X, 109 .. .. •. 18 

Mofazzul HoMsein v, Basid Sheik, I. L. R., 34 Cal., 36 ; 4 C. L. 

J.. 486; II C, W, N., 71 .. 9 

Mofizuddin Sirdar #*. Ashutosh Chuckerbutty, 14 C. W. N., 352 117 

Mohanand Sahai v, Muast. Sayedunesaa, 12 C. W. N., 154 . . 19, 20 

Moharini Dasya v. Horendro Lall Rai, 1 C. W. N., 468 . . 67 

Mohendro Ram Tewari v. Ram Krishna Rai, 10 C. W. N., 

ccliii .. .. .. •- 69 


Mohesh Chandra Chakladar v. Gangamoni Dasi, 18 W. R., 

59 .... .. .. 153 

Mohesh Chandra Bannerjee v. Ram Prosunno Chowdhury, 

1. L. R., 4 Cal., 539 .. 136 

Mohim Chunder Mozumdar r. Jotirmoy Ghose, 4 G. L. R., 422 115, 118 
Mohinee t>. Juggobondhu, W. R., Sp., 382 101 

Mohimkldeen Mahomed v. Bam Kishore Koondoo, 22 W. R., 


311 .. •. .. .. ..191 

Mohun Lall Babu e. Udai Narain Bhaduri, 14 C. W. N., 103 109, 110 
Molook Chand n. Modu Sudan, 16 W. R., 126 . . . • 45 

Mongal Daas v. Balu Roy Dhanpat Sing Bahadur, 22 W. R., 

152 •• •• •• •• ■..** 145 

Monmohini Dasai e. Muaat. Biahen Moyi Daaai, 7 W. R., 

112 .. .. .• -- 46 



TABUE or CASB8 OXTBD. 


XXV 


Paok. 

MonnRitliA Nath Dey t\ G. Glaflcott, 2 W. R., 275 . . 70 

Moti Lall Ohose r. Bisheahwar Haara, 3 C. W. N., 60 . « 160 

Moti Lall Sing v. Sheik Omar Ali, 3 C. W. N.« 19 82 

^Moteram v. Bhivraj, I. L. R., 20 Bom., 745 184 

Hritanjai Sarkar v. Gopal Chandra Sarkar, 2 B. L. R., A. C., 

131 ; 10 W. R., 466 . . 24 

Mukund Chunder Roy v. Pran Kishen Pal Chowdhury, W. R.. 

Sp., 287 •. .. .. 33 

Mukund Lall Pal v. Lehuraux, I. L. R., 20 Cal., 379 . . 58, 59 

Mungazee Chuprasi i?. Shiba Sundari, 22 W. R., 369 . . 97, 144 

Mussamat v. Luckeemoni, S. D. A., 1850, p. 349 115 

Musst. Mesraw v. Girja Nundiin Tewary, 12 C, \V. N., 857 . . 9 

N 

Nadiar Chand Shaha v. Miajan, I. L. R., 10 Cal., 820 . . 26 

Nafar Chand Pal Chowdhury i\ Rajendra Lall Goswami, I. L. 

R., 25 Cal., 157 .. ..115,124 

Nagendra Nath Pal Chowdhry v. Chandra Sekhar Dalai, 5 C. 

L. J„ 59 .. .. .. .. .. 147 

Nanda Kumar v. Lakhi P^ya, 23 W. R., 36 179 

Naimuddin v, Girish Chandra Ghose, 5 C. W. N., 124 . . 69 

Narainuddin v. Srimanta Ghose, 1. L. R., 29 Cal., 219 . . 69 

Narayan Chandra Kansabanik v. Kashishwar Roy, 1 C. L. J., 

579 .. .. .. .. .. 118 

Narendro Narain Choudry v. Ishan Chandra Sen, 22 W. R., 

22 ; 13 B. L. R., 274 . . ..177,181 

Nidhi Kisto «. Nistarini, 21 W. R., 386 .. 179 

Nil Hadhub Karmakar v, Shiboo Paul, 13 W. R., 410 192 

Nilmoney Roy v. James Hills, 4 W. R., Act X, 38 . . 130 

Nilmoni Rai n. Hills, 4 W. R., Act X, 38 55 

Ndmoni Singh v. Annoda Prosad, 1 B. L. R., 97 (F. B.) ; 10 

W. R., 41 (F. B.) . . . . . . 32, 34 

Nilmoni Singh v. Messrs. Gordon Stuart Co., 9 W. R., 

371 .. .. •• .. 33 

Nilmoni Singh Deo t’. Saroda Prosad Mukherjee, 18 W. R., 

434 .• •* •• 31 

Nitya^Gopal Sen v. Mani Chandra Chakrabutty, 12 C. W. N., 

63 •• •• •• •• 10 
Nitya Nund Hazra e. Maharajadhiraj Bijoy Chand Mahtab, 

7G.L.J., 693 .. .. 40 

KoUn Chunder e. Nofain Chunder^ 23 W. R., 46 194 

Nobin Chunder o. Taylor, 1. tu R., 4 Cal., 103 « . 116 



XXVI 


TABLE OF CASES CITED. 


Page 

Nobin Krishiia Mookherjee v. Shib Prosad Patak, 8 W. R., 96 74, 83 

Nobo Durga Dassi v. Nobo Koomar Roy, 5 W. R., 232 . . 33 

Nobogopal Sircar Srinath Bandopadhya, I. L. R., 8 Cal., 

877 ; 11 C. L. R., 37 .. .. .. 128, 

Nobo Kenhore v. Hari Nath, I. L. R., 10 Cal., 1102 . . 6 

Nobo Kishen v. Sreeratn, 15 W. R., 255 . . 57 

Nobo KiHhur Biswas v. Jadiib Chunder Sircar, 20 \V. R., 426 192 

Noffer Ali v. Rameshwar, 3 C. L. R., 28 " . . 150 

Nogendro Chandra Ghose i\ Munsruff Bibi, 15 W. R., 

17 ... . . . . 185, 186 

Norendra Kumar Ghose r. Gora Chand Joddar, I. L. R., 33 

Cal., 683 ; 3 C. L. J., 391 . . . . 20 

Nukoo Roy v. Mahabir Persad, 11 W. R., 405 177 

Nunda Lall Mukherjee v, Kymuddin Sardar, 9 C. VV. N., 886 29 

o 

Obhoy Ram Jana v, Syed Mahomed Hossein, W. R., Sp., 213 44, 51 

Okhoy Kumar Chatterjee i». Mahtab Chand Bahadur, 22 W. 


R., 299 . . . . . . 73, 76, 83 

P 

Parbati Charan Deb i\ Ainuddin, 1. L. R., 7 CaL, 577 . . 60 

Pasupati Mahapatra r. Narayni Dasi, I. L. R., 24 CaJ., 537 ; 

1C. W. N , 519 .. .. 115,1307 

Pearce v, Meer, S. D. A., 1857, p. 1310 .. .. 117 

Peary Mohan r. Aftab Chand, 10 C. L. R., 526 . . 31 

Peary Mohan v. Gopal Paik, 2 C. W. N., 375 ; 1. L. R., 25 

Cal., 531 .. ,. .. .. .. 57 

Peary Mohan r. Raj Kishen, 20 W, R„ 385 . . 45 

Peary Moliun Mukhopadhya r. Sreeram Chandra Bose, 6 C. W. 

N., 749 . . . . . . . . . . 67, 158 

Piari Mohon Mukherjee r. Ram Chandra Bose, 6 C. W. N., 

Ixxxviii . . . . . . . . . . 66 

Pitambar Chuckerbutty r. Bhairab Nath Palit, 15 W. R., 52 139 

Pitambar Panda v. Damodar Dass, 24 W. R., 129 . . 91, 102 

Poresh Nath Roy t\ Bisho Nath Dutt, W. R., Sp., Act X, 16 56 

Pradyote Kumar Tagore r. Gopi Krishna Mundsl, I. L. R., 37 

Cal., 322 .. .. .. •. ..114,120 

Pralhad v, Kedar Nath Bose, I. L. R., 25 CaL, 302 . . 26 

Pramada Nath Roy t?. Romoni Kanta Roy, 1. L. R., 35 CaL, 

331; lie. W. N., 983 ;7C. L. J., 139(P. C.) .. 70 

Pramatha Nath Mitter r. Kali Prosunno Chowdhory, L L. R., 

28 CaL, 745 


13 



TAB1«E OF OASES CITED. XXVli 

Page. 

Pran Kristo De r. Bissumber ^n, 1 1 W. R., 80 . . 63 

Prem Chand Chowdhury r. Saraj Ranjan Chowdhury, 1 C L. 

J., 102w . . . . 152 

• Preolall Oosswaini r. Cyan Tartiiigini. 13 W. R., 161 . . 148 

Prescott t\ Trueman, 4 Mass.. 627 ; 3 Am. Dec,, 240 . . 114 

Prince Mahomed Bukhtyar Shah e. Rani Dhojamoni, 2 C. L. 

J., 20 .. .. 63 

Probhat Chandra Mukherjee r. Jadupati Chakravarti, I. L. R.. 

34 Cal., 724 ; 6 C. L. J.. 26 . . 161 

Promotho Nath Mitter r. Kali Prosimno Clu>\vilhiiry, I. L. R., 

28 Cal., 744 62 

Prosunno r. Jogut, 3. C. L. R., 150 62 

Prosunno Coomari Dassya r. Siindar C’ootnari Debya, 2 W. R., 

Act X, 30 . . 34 

Prosunno Coomar Pal Chowdhury r. Kailash Chandra Pal 

Choudhury, 8 W. R , 428 * . . 12 

Prosonno Moyi Dassi t\ Sundari Coomari Debya, 2 W. R., Act 

X 30 . . . 2*.^ 

Pudmanand Baijnath, I. L. R., 15 Cal., 828 10 

Puhlwan r. Moheshwar, 18 W. R., 5 (P. C.) .. 26 

Purmanandas Jeewandas, In re, I. L. R., 7 Boni., 100 . . 63 

Purusotam Bose i\ Khetro Prosad Bose, 5 C\ .1., 143 . . 30, 40 

R 

Radha Kanta Shaha r. Bipro Dass Roy, 1 C\ L. .1., 40 , . 61 

Radha Madhab Samaiita r. Sasti Ram, 1. L. R., 26 CaL, 826 147 

Radhamoni Chowdhrani r, James Gray, 12 W. R., 205 . . 15 

Radha Shyam r. Joyram Seiiapati, I. L. R., 17 Cal., 896 . . 6 

Radhika Nath Sircar r. Rakhalraj Gain, 10 C. L. J,, 473 130 

Raghab Chandra Banerjee e. Bmjo Nath Kundu, 14 W. R., 

489 .. .. .. 83, 00, <16 

Raghoonath r. Hurrish Chunder, W. R., Sp., 320 . . 13 

Raghuram Hazra r. Mohesh Chandia Bandopadhva, 7 C . W. 

N.,111 in 

Rai Kisliori Dassi v. Niikanta De, 20 W. R., 270 . . 35 

Raja Enayet Hossein r. Bibi Khoobunnessa, 0 W. R., 246 . . 31 

Rajah Nilmoni Singh r. Messrs. Gordon Stuart St Co., 9 W. 

R., 371 . . . . . . 33 

Raja Nilmoni Singh r. Annoda Prosad, 1 B. L. R., 07 (F. B.), 

*10 W. R., 41 (F. B.) . . 32, 34 

Raja Nilmoni Singh Deo v, Issur Chandra Ghosal, 9 W. R,, 

121 . • * . « • 34 

Raja Nilmoni Singh Deo i*. Saroda Prosad Mukherjee, 18 W. R„ 

434 .. .. .. .. 31 



xxvui 


TABLE OF CASKS CFTBO. 


Raja Sattya Saran Ghosal v. Mohesh Ohunder Mitter, 11 W. 

R., 10(P. C.) .. .. .. ..118,122 

Raj Chandra Roy Choudhury Annoda Prosad Mukherjee, 17 

W. R.. 221 . . . . . . . . 70 

Rajendra Nath Mukherjee v. Hira Lall Mukherjee, 14 C. W. N., 

995 .. .. .. .. .. 40 

Rajkishore Mukherjee v. Dasruth S«>otradhar, 15 W. R.^ 234 193 

Raj Kumar Mozumdar 4\ Probhat Chandra Gangiili, 9 C. W. 

N., 656 .. .. .. .• 51 

Kajmohan Mitra Guru Charan Aich; 6 W. R., Act X, 106 26 

Rajnaratn Mitra v, Ananta Lall Mundiil, I. L. R., 19 Cal., 

703 . . . . . . i)0, 94, 107, 145 

Rajnarain Mitra r. EkadaHi DaH, I. L. R., 27 Cal., 479 ; 4 C. 

W. N., 494 . . . . . . . . 56 

Rajnarain Mitter r. Panna Chand 1. L. R., 30 Cal., 213 75 

Rakhal Das Mukherjee v. Rani Surnomoyi, 6 W. R., 100 . . 22 

Rakhal Moni Dasaee n, Brojendro Gopal Roy, 23 W. R., 303 151 

Rambux Chittan>;eo Madlioo Budhan Pal Chowdhry, B. L. 

R.. Sup. Vol., 675 ; 7 W. R., 377 . . * . . 135 

Ratnbux Chulan>^ea r. Hridoy Monee Debea, 10 W. R., 446 138, 182 
Ram Chandra v. Belya, 1. L. R., 22 Bom., 415 . . . • 184 

Ram Charan Bandopadhya Brindaban Rai, 1. L. R., 19 Cal., 

504 . . . . . . . . * . . 81 

Ram Charan Bandopadhya Dropo Moyi Dassi, 17 W. R., 

122 .. .. .. .. 127, 151 

Ramcharan Sanyal r. Anukul Chandra Acharjya, I. L. R., 34 

Cal., 65 ; 11 C. W. N,, 160 ; 4 C. L. J., 578 . . . . 9 

Ram Churn v. Lucas, 16 W. R., 279 29 

Rameshwar Malia v. Ram Nath Bhattacharjee, 1. L. R., 33 

Cal., 462 .. .• .. .• 65 

Ramgopal Aditya r. Kajan Sadagar, 6 C. L. J., 43 . . 183 

Ram Jivan Bhadra Taziiddin Kazi, 15 C. W. N., 404 ; 3 C. 

C. L., 666 . • . . 132 

Ram Kinkar Biswas t\ Akhil Chandra Chowdhry, 11 C. W. N., 

350 • • > • • • 1^.^ 

Ram Kulp Bhattacharjee v. Tara Chand, 11 W. R., 358 71 

Ram Lall Sukul t?. Bhela Gazi, I. L. B., 37 Cal., 709 . , 115 

Ram' Narain Chuckerbutty Pulin Behaii Singh, 2 C. L. R., 

5 •• •• •• -• 32 

Ram Narain Routh 0 . Lall Daas Routh, 6 C. L. J., 595 • > 129/1.30 

Ramnidhi Parbati Dassi, I, L. R., 5 Gal., 823 « v 27 

Ram Saran Poddar v. Mahomed Latif, 3 C. W. N., 62 ^ « 67 

Ram Sebak Bose e. Monmohini Dassi, L. R., 2 1. A., 71 ; 23 ^ 

W. R.. 113 •. V. 100, 101 



TABLE OP CASES CITED. 


xxue 


Paok. 

Bstn^ns Chowdhunuii r. Sonamala Chowdliumni, 13 C. L. J., 

404 : 3 C. C. L., 658 . . . . 106. 152. 155 

Ram Sunkur v. Bejoy €lovind, S. I). A., 1852. p. 824 . , 115 

.Ranee Smoomoyee r. Sutteesh Chandra R«»y, 2 W. R., 13 

(P-C-) •• .. 118.110.122 

Rani Lalan Moni Sona Moni. 22 W. R.. 34 . . ' 57 

Rani Shama Sundari Debi i<. Jardine, Skinner. 3 B. L. R., 

App.. 120 ; 12 W. R.*. 160 50 

Rani Somomuyee «>. Shoshee Mtikheo, 12 M. I. A.. 244 ; 2 B.L. 

R.. 11 (P. C.) ; 1 1 VV. R.. 5 (P. C.) . . 148. 149, 152 

RanjitSinghv. Kali Dasi Debi, 1. L. R.. 37 Cal., 57 .. 41,43 

Ranjit Singh r. Radha Charan Chandra, 1. L. R., .34 Cal., 564 43 

Rash Beharj' v. Peary Mohon. 1. L. R., 4 Cal., 346 , . 156 

Ratneshwar Biswas r. Harish Chandra Basu, 1. L. R., 11 Cal., 

221 . . . . . . 15. 16. 17 
Rohini Kant Kar r. Tripura Sundari Dasi, 8 W. R., 45 . . 22 

Roy .Jutindro Nath Chaudhuri t>. Prusunno Kumar Bannerjee, 

' 15 C. W. N., 74 ; 3 C. C. L., 76 . . . . . . 28 

Rukhini Ballav Rai v. Jamania Begum, I. L. R., 9 Cal.. 

914 ; 12 C. L. R., 534 . . . . 129 

Run Bahadur v. Malloo Ram, 8 W. R., 149 . . . . 45 

Rutton Moni r. Kali Kishen, VV. R., Sp., 147 . , . . 186 

8 

Sachi Nandan Datta t<. Maharaj Bejoy Chand Mahatab, Baha- 
dur, lie. VV'. N., 729 . . . . , . 9.5 

Saibesh Chandra Sarkar v. Kumar Bonwari Mukund Deb 

Bahadur, 13 C. VV. N., 299 n . . . . 79 

Sakurulla SLazi t<. Bama Sundari Dassi, I. L. R., 24 Cal., 404 51 

Samboo Nath Shaha v. Bunwaree Lall Roy, 11 W. R., 102 . . 7 

Sankar Nath Mukherjee v. Bejoy Gopal Mukherjee, 13 C. W. 

N., 201 .. -• .. .. 6 

Sankarpati v. Saifulla, 18 W. R., 507 . . . . 181 

Santiram «. Bykunt, 19 W. R., 280 . . . . 45 

Saroda Kumari Dassi v. Mohini Mohon Ghosh, 20 W. R., 

272 .. .. ** ** •* 136 

Saroda Sundari Debya v. Tarini Charan Shaha, 3 W. R., S. C. 

C. ^lel.f 19 •* .. 22 

Saroda Sundari Debya v. Uma Charan Sarkar, 3 W. R., S. C. 

... C. Bela, 17 •• a. #. 21 

Samp Chandra Bhowmik v. Rajah Pertab Chunder Sing, 7 

W. Ra, 219 ; 3 B. Ca & Ca Ra. 148 . . 144 

Satto Saras Ghosid 9. HfAesh Chunder Hitter, 11 W. B., 11 

(FaCa) aa 118.121,194 



TABIM Oy OA8K8 OITBD. 


Satyendra Nath v. Nilkantha, I. L. R., 21 Cal., 363 
Saudagar Sirkar v. Krishna Chandra Nath, I. L. R., 26 Cal., 
937 ; 3 C. W. N.. 742 . . 

Saurendra Mohon Tagore v. Somomoyi, 1. L. R., 26 Cal., 103 . . 
Soefoollah Khan v. Luchmeeput Sing, 13 W. R., 68 
Shahaboodeen v. Fatteh Ali, 7 W. R., 200 (F. B.) ; B. L. R., 
Sup., Vol., 646 

Shaik Abdulla v. Umed Ali, 6 W. R., 321 * . . . . 

Shatk Naimuddin v. Girish Chundra Ghose, 5 C. W. N., 124 
Shambhoo Nath v. Hara Sundari, 11 €. L. R., 140 
Sham Chand Kundu v. Brojonath Pal, 12 B. L. K., 484 ; 21 
W. R., 94 

Sham Chand Mitter r. Juggut Chunder Sircar, 22 W. K., 
641 .* .. .. .. .. 

Shamjha v, Durga Rai, 7 W. R., 122 
Sheik Niamat Ullah i<. A. H. Forbes, 2 C. VV. N., 459 
Sheik Bnayet Ulla e. Sheik Klahee Buksh, W. R., 8p., Act X, 
42 

Sheo Prasad Sing v. Kali Das Sing, 1. L. R., 5 (^al., 643 
Sheo Rutan v. Netlall Shaha, 1. L. R., 30 Cal., 1 ; 6 C. W. N., 
688 

Sheriff e. Dina Nath Mukherjee, 1. L. R., 12 Cal., 268 
Sheriff e. Jogemaya Dassi, 1. L. R., 27 Cal., 63.6 
Shib Chandra v. Brojo Nath, 14 W. R., 30 
Shib Dass Bannerjee v. Baman Dass Mukherjee, 15 W. R., 
360 


Paok. 

166 

69 
54 . 
169 

190 
148 

69 

19 

184 

191 
26 

106 

29 

60 

108 

163 

82 

25 

190 


Shibessouree Debia v. Mothuora Nath Acharjo, 13 M. 1. A., 


270 .. .. .. .. ., 10 

Shoroshutti Dassee c. Parbutty Dassee, 6 C. L. R., 362 . . 27 

Shristeedhur r. Pran Nath, S. D. A., 1858, p. 170 .. 119 

Shunkerputtee i.'. Mirza Saifulla, 18 W. R., 607 177 

Shyam Chand Jin r. Ram Kanai Ghose, I. L. R., 38 Cal., 526 

(P.C.); 16C. W. N., 417;3C. C. L., 431 .. .. 10 


Siba Kumari Debi r. Biprodas Pal Cbowdhry, 12 C. W. N., 


767 


31 

31 

138 

178 


Sita Nath Basn r. Sham Chunder Mitra, 17 W. R., 418 
Smith V. Denonath, I. L. R., 12 Cal., 213 
Sohodwa v. Maxwell Smith, 20 W. R., 139 
Sona Bibi v. Lall Chand Chowdhry, 9 W. R., 242 101, 102, 108 

Sooker Ali t<. Umola Ahyalya, 8 W. R., 604 . . . . * 31 

Soorendra Mohan v. Bhuggobut Chunder, 18 W. R., 322 . . 45 

Soorjo Kumari Bibi v. Degumbari Dassi, 21 W. R., 219 . . 166 

Somomoyee v. Shoshee Mulchee, 11 M. 1. A., 244 ; 2 B. L. R., 

11 (P. C.) ; 11 W. R., 6 (P, C.) . . . . 148, 149, 152 



table oe cases cited. 


Page. 

Somomoyee r. Sutteeah Chunder Bx^y, 2 W. R., 13 (P. C.) 118 

Soniomoyi Daasya v. Land Mortgage Bank of India, IaI., 1 . I 4 . 

R., 7 Cal., 173 163 

fioshi Bhuaan Bakahi v. Bfahomed Matain, 4 C. L. J., 548 . . 45 

Soahi Bhuaan Guha v. Qogan Chundra Shaha, I. L. R., 22 Cal., 

364 67 

Soahi Kumar v. Sitanath, I, L. R., 35 Cal., 744 70 

Sourendra Mohon Tagore v. Sornomoyi, I. L. R., 26 Cal., 103 ; 

3 C. W. N., 575 . . . . 68 , 70 

Sourindro Nath Pal Chowdhry r. Tincouri Daaai, 1. L. K., 20 

Cal., 247 . . . . 8 <>, 86 

Spooner v. Green, L. R., 9 Exch, 99 64 

Sreemati Maharanee v. Harendra Lall, 1 C. \V. N., 458 . . 156 

Sreeinunt v. Kookoor Chand, 15 W. R., 481 .. 1 18, 1 10 

Sreemutty v, Govind, S. D. A., 1862, p. 260 110 

Sreemutty Jogemaya v, Girendra Nath, 4 C. VV. N., 590 . . 156 

Sreenath v. Maharajah Mahtab Chand Bahadur, S. D. A., 1860, 

p. 325 . . . . . . . . . . 35, 36 

Sreenath v, Ramdhon, S. D. A., 1859, p. 267 110 

Sreenath Chuckerbutty v. Sreemanto Laskar, 10 W. R., 467 192 

Sreenath Ghose Haronath Chowdhry, 18 W. R., 240 . . I !»4 

Srinath Chandra Chowdhry v. Mohesh Chandra Bandopadhya, 

1 C. L. R., 453 • . • • 55 

Sriram Chandra Chakravarti v. Hari Narain Singh . . 66 

Sristidhar Shah v. Maharaja Jagiindindar Bnnwari Gobind, 

2Sev., 310 .. .. 151 

Sudhir Chunder 1 ;. Gour Chunder, 15 W. R., 99 184 

Sultan Khan v. Radha Krishna Sing, 4 C. L. J., 520 . . 159 

Surbo Lall v. J. M. Wilson, I. L. R., 32 Cal., 680 . . 6 !» 

Surendro v. Gopi Sundari, 9 C. W. N., 824 ; 1. L. R., 32 Cal., 

1031 . . . . . . 83, 86 

Suresh Chandra Mukhopadhya v. Akkori Sing, I. L. R., 20 Cal., 

746 .. 151 

Surja Kanta Acharj Chowdhry, In re 1. L. R., 1 Cal., 383 . . 82 

Surnomoyee v. Sutteesh Chandra Roy, 2 W. R., 13 (P. C.) 118 

Sumomoyi v. Poresh Narain, I. L. R., 4 Cal., 576 . . 19 

Sumomoyi Debya v, Girish Chandra Mozumdar, 1. L. R., 18 

Cal*, 363 •• •• 105 

Syatn Chand v, Jugut Chunder, 22 W. R., 50 12 

T 

Tahbooniaao s. Kumar Sham Kiahore Roy, 15 W* K., 22 B « . 9 

Tam Chand s. Maiar Ali, 1 C. W. N., 36 . . 147 



tab^e or CASKS cmcD. 


Pass. 

Tara Chand Biawaa v. Ram Gobind Chowddhuxy, 1. L. R., 4 

Cal.. 778 .. .. .. .. .. 13,76 

Taralall Singh v. Sorobar Sing, I. L. R., 27 Cal., 407 . . 186 

Tara Pershad v. Ram Nursing, 6 B. L. R., App., 5 ; 14 W. R., 

"285 .. .. .. 120 

Tara Sundari Debya v. Shama Sundari Debya, 4 W. R., 58 . . 63, 77 

Tarinee Debee v. Shama Oharan Mitter, 1. L. R., 8 Cal., 

964 . . . . . . . . . . 140 

Tarini Cliaran Ganguli v. Watson A Co., 3 B. L. R., A .C., 437 ; 

12W. R., 413 .. .. .. 52,53 

Tarini Prosad Ghose v. Banee Madhub Pandey, 2 W. R., 248 160 

Tarini Prosad Ghose v. Khoodoomoyee Debya, 13 W. R., 261 163 

Tarini Prosad Ghose v. Raghub Chuuder Banerjee, 13 W. 

R., 203 .. .. .. .. 163 

'I'arini Prosad Roy t*. Narayan Kumari Debi, I. L. R., 17 Cal., 

301 . . . . . . . . . . 67, 68 

Tekaet Bhao Narain r. Court of VV’ards, 15 W. R., 68 . . 186 

Tekait Diirga Prosad r. Tekait Durga Kumar, 20 \Y. R., 

154 .. .. .. .. .. 180 

Thakurani v. Bisseswar, B. L. R., F. B., 326 180 

Thakur Dass Roy v. Nobin Kishore Ghose, 15 W. R., 552 . . 114, 115 
Tilak Chunder Kopalee v. Rajah Satyanund Ghosal, 22 W. R., 

316 .. .. ’.. .. ..191 

Tilotumma v. Brojonath, 8 W. R., 478 184 

Tirthanund Thakoor v. Mutty Lall Misser, 1. L. R., 3 Cal., 774 179 

Titu Bibi v. Mohesh Chandra Bagchi, I. L. R., 9 Cal., 683 ; 

12C. L. R., 304 .. .. .. 118,122,190 

Tituram Mukherjee v. Cohen, I. L. R., 33 Cal., 203 ; 1 C. L. J., 

517 ; 2 C. L. J., 408 ; 9 C. W. N., 1073 . . . . 63 

Tripp (7. Kali Dass Mukherjee, W. R., Sp., Act X, 122 . . 31 

Tweedie t>. Ram Narain, 9 W. R., 151 45 

IT 

Uma Charan Banerjee v. Raj Lakhi, I. L. R., 25 Cal., 19 . . .57 

Uma Nath v. Raghoonath, W. R., Sp., 10 ; 1 Hay, 76 ; Marsh., 

43 ... '. p *. '.. 11 5 

Uma Sanlrar Saroar v. Tarini Chandra Singh, I. L. R., 9 Cal., 

571 . . . . . . • . ... 30 

Uma Sundari Debi v. Benode Lall Pakrash 61 

Umatul Farima v. Nemai Charan Banerjee, 6 C. L. J., 592 . 130 

Umesh Chandra Banneijee v. Khulna Loan Company, 1. L. R., 

34 Cal., 92 . . . . . . . . 139 

Unncq^unta «. Oma CSram, 18 W. R., 65 .. 177>-180 



TABLK OF CASEi^ CITED. 


xxxiii 

Page. 


Upendra Chandar Siu^ba Roy r. Mahoiii^^d Faiz, 12 C. \V. N., 

670 . . 61 
Upendra Narain Bhattucharj r. Pratab Chimder Pradhan, 8 

C. W. N., 320 ; I. L. R.. 31 Cal., 703 . . 42 

Upendra Narain (^ho«e r, Bajpayee Rajah Kealnib ('hiindra 

Deb, 6 W. R , 25 . . . . 46 

V 

Vinayak *\ <«ovind, I. L. R., 25 Horn.. 120 . . 6 

W 

Watson t\ Srikrishna Bhauinik, 1. L. R., 21 Cal., 132 . . 22 

Watson & Cn., t\ Collector of Rajshaliie, 12 W. R., 13 (P. C.) ; 2 

P. C. R., 260 ; 3 B. L. R., 18 (P. C.) ; 13 M. 1. A., 60 . . 53 

W'atson & Co. r. Dhaneiidro Chandra Mtikherjee. I.L.R., 3 Cal., 

6 153 

Watson & Cti. r. Nistarini («iipta, 1. L. R., 10 (*al., 544 . . 30 

Watson <& Co. (Messrs. R.) r. Tariiii ('haran (•an;:;iili, 17 W. 

R., 404 .. 14 

William Sheriff r. Jo;j[emaya Dassi, I. L. R., 27 (Vil., 535 . . 47 

Williamson c. Wooton, 3 Drew, 210 64 

Woonia Nath Roy Chowdhurv r. Hauhii Nath Mitter, 5 W. R., 

63 .. . .. 122 
Wooinesh Cliundra (lupta r. Rajnsirain Roy, 8 W. R., 114 ; 

10 W. R., 15 123 

Woomesh Cliandra Roy r. Ksan Chandra Ri»y, S. D. A., 1850 

p. 1108 .. .. .. 107 

z 

Zaheeriiddin r. Campbell, 4. W. R., 57 . . . . 27 

Zohooriil Hinj r. Clurii Cliaran, 15 W. R., 329 185 




I'HE 


Law of Revenue Sales. 


PART l-THE PATNI SALE LAW. 

(REG. Vlir OE 1S10.) 

Passbd by the Oovernob-Genbral in Council ok thb 
3rd September, 1819. 


A Regulation to declare the validity of certain tenures, and to define 
the relative rights of zamindars and jxitni talididars, also to 
estahlish a ‘process for the sale of such taluqs in satisfaction of 
the zanUndar's demand of rent, and to explain and modify other 
parts of the system established for the ctdlection of rents generally 
throughout Bengal. 


Preamble. 

1. By the roles of the perpetual settlement, proprietors of presmbie . 
estates paying revenue to Ctovemment, that is, the individuals 
answerable to Government for the revenue then assessed on the 
different mahals, were declared to be entitled to make any arrange- 
ments for the leasing of their lands in taluq or otherwise that they 
might deem most conducive to their interests. 

By tile rules of Regulation XLIV, 1793,* however, all such 
Rcrangements were subjected to two limitations ; first, timt the 
jama or rmit ahonld not be fixed for a period exceeding ten yean ; 
uid, secondly, that in case of a sale for (Sovemment artean such 
leases or arrangements should stand cancelled from the day of sale. 

* Bsiigti IteRBlatioa SUUY eriiw has baw twpmM Act ZXIX eT 1871. 
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The provisionB of section 2, Regulation XLTV, 1793,* hy 
which the period of all faced en^geznents for rent was limited to 
ten years, have been rescinded by section 2, Regulation V, 1812 ; 
and in Regulation XVIII of tiie same year it is more distinctly 
declared tl^t zaimndars are at liberty to grant taluqs or othec, 
leases of their lands, fixing the rent in perpetuity at their discre- 
tion, subject, however, to the liability of being dissolved on sale 
of the grantor’s estate for arrears of the Govemmeiit revenue in 
the same manner as heretofore. 

In practice, the grant of taluqs and other leases at a rent fixed 
in perpetuity had been common with the zamindars of Bengal for 
some time before the passing of the two Regulations last mentioned; 
but, notwithstanding the abrogation of the rule which declared 
such arrangements null and void, and the abandonment of all 
intention or desire to have it enforced as a security to the Gov- 
ernment revenue in the manner originally contemplated, it was 
omitted to declare in the rules of Regulations V and XVIIl of 
1812, or in any other Regulations, whether tenures at the time in 
existence and held under covenants or engagements entered into 
by the parties in violation of the rule of section 2, Regulation XLIV, 
1793,* should, if called in question, be deemed invalid and void 
as heretofore. 

This point it has been deemed necessary to set at rest by a 
general declaration of the validity of any tenures that may be now 
in existence, notwithstanding that they may have been granted 
at a rent fixed in perpetuity, or for a longer term than ten years, 
while the rule fixing this limitation to the term of all such engage- 
ments, and declaring null and void any panted in contravention 
thereto, was in force. 

Furthermore, in the exercise of the privilege thus conceded 
to xamindars under direct engagements with Government, there 
has been created a tenure which had its origin on the estates of 
the Raja of Burdwan, but has since been extended to other zamin- 
daris ; the character of which tenure is that it is a taluq created by 
the samindar, to be held at a rent fixed in perpetuity by tiie lessee 
and his heirs for ever ; the tenant is called upon to furnish 
collateral security fin the rent, and for his conduct generally, or he 
is excused from this obligation at the samindar’s discretum ; but/^ 
even if the original tenant be excused, still, in case of sale fin arrears, 
or other operation leading to the introducrion ot anothttr tenant, 

• Baasal ZUV of im hw bMB rvMM bar Act XXIX sfim. 
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Auoh new incumbent has always in practice been liable to be so 
called ihpon at the option of the samindar. 

By the terms also of the engagements interchanged it is 
amongst other stipulations provided that, in case of an arrear 
ncourring, the tenure may be brought to sale by the samindar, 
ond, if the sale do not yield a sufficient amount to make good the 
balance of rent at the time due, the remaining property of the 
defaulter shall be further answerable for the demand. 

These tenures have usually been denominated patni taluqs, 
and it has been a common practice of the holders of them to under* 
let on precisely similar terms to other persons, who on taking such 
leases went by the name of darpatni taluqdars : these again some* 
times similarly underlet to sepatnidars ; and the conditions of all 
the title-deeds vary in nothing material from the original engage- 
ments executed by the first holder. 

In these engagements, however, it is not stipulated whether 
the sale thus reserved to himself by the grantor is for his own bene- 
fit, or for that of the tenant ; that is, whether, in case the proceeds 
of sale should exceed the zamindar's demand of rent, the tenant 
would be entitled to such excess; neither is the manner of sale 
specified, nor do the usages of the country nor the Regulations of 
Government afford any distinct rules, by the appUcation of which 
to the specific cases the defects above alluded to could be sup- 
plied, or the points of doubts and difficulty involved in the omis- 
sion be brought to determination in a consistent and uniform 
manner. 

The tenures in question have extended through several zillas 
of Bengal, and the mischiefs which have arisen from the want of a 
consistent rule of action for the guidance of the Courts of Civil 
judicature in regard to them have been productive of such con- 
fusion as to demand the interference of the Legislature. It has 
accordingly been deemed necessary to regulate and define the 
nature of the property given and acquired on the creation of a 
patni taluq as above described, also to declare the legality of 
the practice of underletting in the manner in which it has been 
exercised by patnidars and otiiers, establishing at the same time 
smdi provisicois as have appeared calculated to protect the under- 
leasee from any collusion of his immediate superior with the zemin- 
dar or other lor his ruin, at well as to secure the just rights of the 
zamindar on the sale of any tenure under the stipulations of the 
ocigmal engagements eutec^ into with him. 
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Darivation. 


Origin. 


It has further been deemed indispensable to fix the .prooesa 
by which the said tenures are to be brought to sale and th^ form 
and manner of conducting such sale ; 

and, whereas the estates of zamindais under engagements with 
Government are liable to be brought to sale at any time for an arreai* 
in the revenue payable by monthly kists to Government, it has 
seemed just to allow any samindar, who may have granted tenures 
with a stipulation of the right to seir for arrears, the opportunity 
of availing himself of this means of realizing his dues in the middle 
of the year, as well as at the close, mstead of only at the end of the 
Bengal year, as heretofore allowed by the Regulations in force. 
It has further been deemed equitable to extend this rule to all cases 
in which the right of sale may have been reserved, even though, 
in conformity with the Regulations heretofore in force, the stipu- 
lation for sale contained in the engagements interchanged may 
have restricted such sale to the case of a demand of rent remain- 
ing unpaid at the close of the Bengal year. 

The following rules have accordingly been enacted by His 
Excellency the Most Noble the Governor-General in Council, to 
take effect from the date of their promulgation throughout the 
several districts of the Province of Bengal, including Midnapore. 

NotM. 

DtfivaiUm of the word “ Paini '^ — “ The derivation of the word Paini 
is, according to Wilson, uncertain. Mr. Harington says it may be rendered 
* settled or established,' which Professor Wilson pronounces very question- 
able, There is a word * pattan * which I have met ,in several districts used 
of settling with, letting to, a tenant, which is doubtless connected with Mr, 
Harington's explanation." — ^Field's Regulations, p. 37. 

Origin of Patni Taluks , — ^At the Permanent Settlement, Government, 
by abdicating its position as the exclusive possessor of the soil and contenting 
itself with a permanent rent-charge on the land, escaped thenceforward the 
labour and risks attendant upon detailed mofussal management. The samin- 
daiti were not slow to follow the example set them and immediately began 
to dispose of their zamindaris in a similar manner, more especially as the 
system afforded them the only means of escape from the ruin threatened by 
the high assessment of land-revenue made at the time of the Permanent Set- 
tlement. The Patni tahiks had their origin in the estates of the Maharajah 
of Burdwan. The land-revenue nsnfsisnd on the estates settled with Mm was 
very high, and, for easy and punctual realiaation of rent, permanent tenures 
known as Patni taluks, were created by him in large numbers, and extensive- 
tracts were leaeed out kmg terms in perpetuity and at fixed mt. Tbese* 
talukdars were thus made propzietorB in the same way as the ^veniaienA 
had made the Maharajah a proprietor. By the year 18l9 perttkanent afie» 
natioos of this kind had been so extensively effected in other e a iiiiBd i ii i 
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^penally in the diatrioto of Hoogbly. Bnrdwan, Baokum, Nuddea and 
Piinie% that they were formally legahaed by Regulation VllI of that year, 
and means wm afibrded to the samindars of recovering arrears of rent from 
their patnidara almost identical with those by wliioh the demands of (lovem* 
ment revenue were enforced against themselves. 

* Looof Extent — Regulation VIII of 1819 applies to the whole of the former [local Rxtentt 

Ihrovinee of Bengal. It is in force in the district of Sylhet (see the Assam 
Land Revenue Manual, 1906, Introduction p. ix). The application of th^ 

Regulation is barred in the Chittagong Hill-tracts by the Chittagong Hill- 
tracts Regulation (1 of 1900), and in the Lushai Hills by notification. 

Creation of Patni Tenmee.^A |>atni Uluk has been defined in the gy 
preamble as a taluk created by the zatnindar to Ije held at a rent fixed in pristor of’ a 
perpetuity by the lessee and his heirs for ever. Consequently, it cannot be 
created in a temporarily-settled estate. A Commissioner of the Division 
enquired as to whether a patni taluk, which is a permanent tenure, can lie 
created in a temporarily-settled estote. The Boani referred him to section 2, Board’s Pro- 
Regulation XVIJI of 1812, which implies that a proprietor is not oonifietent ceedings. 
to enter into engagement with de|)endent talukdars for any period lieyond 
the term of his own engagement with Covemment. The proprietor of a 
temporarily -settled estate may create a permanent tenure, l)ecause his own 
proprietary right is permanent, but he cannot create a {permanent tenure at 
a fixed rent, Itecause his own engagement with Oovemment as regards the 
amount of his assessment is not a {>ermanent one. — (Board’s Miscellaneous 
Proceedings of the 13th August, 1881, No. 196, Collection 7, Jtlle 2883 of 1881). 

A Hindu widow is not a tenant for life, but is the owner of her husband’s 
property subject to certain restrictions on alienation and subject to its do- JJ^|^.®^****'* 
volving upon her husband's heirs upon her death. She may, however, alienate 
It subject to certain conditions Ijeing complied with. (Be joy Gopal Maker fee v. 

Krishna Mahishi Debi, I. L. R., 34 Cal., P. C., 320). The tost as to the vali- 

<iity of an alienation made by her is, whether the alienation can be shown to dcm- 

have been reasonably necessary for the due administration of the estate ; slty exists or 

whatever cannot he shewn to be necessary for that pur|K>se cannot he con- 

aidered incidental to a general power of management. {Joymohun v. Edidpt 

I. L. R., 22 Bom., 7). »So in Biasonath Chunder v. Rndha Kistn (11 W. R., 

654 ; 1 Hay, 339 ; Marshal, 113), it was held that a patni lease of certain 
lands, granted by a Hindu widow while in possession, is in no respect 
invalidated by the fact that her equity suit is pending at the time. If 
there » no le^l necessity to justify the alienation, the patnidar acquires no 
more than the life-interest of the widow ; but if there is, then a subsequent 
purchase is subject to the potta granted by the widow as a valid alienation 
of a prior date. In Dayamani Ddn v. Srinibask Kundu (1. L. R., 33 Csl., 

842), tlie High Court, following the principle laid down in Hanooman Pro^ 
shad Panday v. Massamai Bdbooee Munraj Koomraree (6 M. L A., 393), 

Kameshwar Pershad v. Run Bahadur Sing (1. L. R., 6 Cal., *843), held 
that a Hindu widow, as regards the management of her husband's estate^ 
bus not less power than the manager of an infant’s estate, and the rever- 
nionecs are not entitled to set aside a permanent lease granted by her, whioh 
is lound to be for the benefit of Hie estate and by wl^fa they are found to 
liave benefited. 
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Even whore there is no legal neoeenty, a Hindu widow can make a Talid 
alienation of either the whole her interest or of a portion with the'oonsent 
of the next male reversioner. In Ndbo Keahore v. Hart Naih (I. L. R.,. 
10 CaLt 1102), the Full Bench laid down broadly “ Under the Hindu law 
current in Bengal, a transfer or oonveyanoe by a widow upon the ostensible 
ground of legal necessity, such transfer or oonveyanoe being assented to bf 
'Jb» person who at the time is the next reversioner, will conclude another 
person not a party thereto, who is the actual reversioner upon the death of 
the widow, from asserting Ills title to the property.'* In the case of Hem 
Chunder v. Sumomoyi (I. L. R., 22 Cal., 354), it was expressly said ; — “ The 
widow may convey to the reversioner or to a third party, with the consent of 
the next reversioner, the whole or any portion of the estate, and the transferee 
will acquire an absolute interest." The cose of Vinayak v. Qtmnd (I. L. 
R., 25 Bom.,'129), is another authority for holding that a Hindu widow may 
alienate portions of her husband's property with the consent of the next 
reversioners. The same view was taken in the case of Sankar Nath Mukher- 
jee v. Be joy Qopal Mukherjee (13 C. W. N., 201), where it was held that, apart 
from legal necessity, a Hindu widow can validly alienate property that has 
devolved on her from her husband with the consent of the reversioners. She 
can make such an alienation by the entire surrender of her own interest or 
part with her direct interest in the estate and convert it into an annuity. 
Subject to the payment of the annuity, the transferee would acquire an ab- 
solute interest. The fact that some of the parties interested accepted the 
arrangement sulMsequently to its being agreed on betw'een the others would 
not affect its validity. Ordinarily, the consent of the whole body constituting 
the next roversioner should be obtained, though there may be cases in wliieh 
special circumstances may render the strict enfoixiement of this rule impos- 
sible. The consent of the reversioner is effective even when given after the 
execution of tlie deed of transfer {Bajrangi Sing v. Monokamika Baksh Sing^ 
12 C. W. N., P. C., 74). See also Badhn Shyam v. Joyram Senapati (1. L. 
R., 17 Cal,, 896). An alienation of her husband's estate by a Hindu widow 
without legal necessity, but with the consent of the next reversioners who,, 
if they had succeeded to the estate, would themselves have been entitled to- 
the limited estate of a Hindu widow does not, however, pass an absolute 
estate to the transferee. — (Bepin Behari Kundu v. I>urga Charan Bando- 
padhya, 12 C. W. N., 914.) 

It should l)e noticed that the grant of a patni by a Hindu widow is not 
void but voidable. A widow in possession of her widow's estate in a zamin* 
dari made a grant of a patni tenure under it to a lessee at a rent. A suit 
was brought by the reversionary heir on her death to have tlie grant set aside 
as invalid as against him. The patni lease was not proved to have been 
made with authority or from necessity justifying the alienation by the 
widow. HeM that the patni was, on the death of the widow, only voidable 
and not of itself void, so that the plaintiff, the next inheritor of the zamindarin 
might then elect to treat it as vaMiMadhuBudhan Sing v. E. <?. Hooke, L L* 
R., 25 Cal., P. C., 1 ; L. R., I. A., 164 ; 1 U W. N.,433). So aiaomHayes v. 
Horendro Narain (1. L. R., 31 CM., 698), it was decided, following the last 
case, that the creation of a patni taluk by a Hindu widow without legal 
necessity is not void, but only voidable, and may be validated by the consent 
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of tlio foverskmep. In Btjoy Chpal Mukerjee t. JTfMiio JfnAMt Debi (11 Ci 
W« N.,* 484 ; L L. R«, 34 Cal** P* C., 329)* i^[ain it was ruled* by th^r Lord* 

■hips of the Pdvy Coundl* that an alienation by a Hindu widow ia pnind 
facie voidable at the election of the reversionary heir. He may think 8t to 
affirm it or he may at his pleasure treat it as a nullity without the interven- 
*tion of any Court. The power reposed in the reversioner of validating an 
invalid alienation by a Hindu widow is, however, one which he is not com- 
petent to delegate to his exeenU^n.^Hayes v. Harendro Narain, 1. L. R., 

31 Cal., 698.) 

The question* therefore, arises, What would amount to an election to Acts which 
treat the lease as valid by the reversioner ? In Madhn Stulhan Sing v. E. 0, 
ifooifce (LL.R., 25 Cal.. P. C., 1 ; L. R.* 1. A., 164 ; 1 C. W. X.. 433)* refeired to trSS S?s iSase 
above, the facts that the plaintiff had accepted rent in respect of the patni valid, 
tenure, and that the tenure had been speciffed in a petition which accompanied 
the patnidar's deposit of rent in the Civil Court under s. 61 of the Bengal 
Tenancy Act (VIII of 1885) were held primd facie to l>e an admission that 
the patni was still subsisting. In the alisence of evidence to put a different 
construction upon the plaintiff's act and to negative its effect, tliere a*as, 
it was said in that case, a sufficient primt fade case of an election to affirm 
the validity of the patni. In Bejoy Oopal Maker jee v. Krishna Mahishi Debt 
(I. L. R.* 34 Cal., 329), it was decided that, by instituting a suit for i>osses- 
sion, a reversioner shows his election to treat the alienation as a nullity. 

The reversioner may affirm the alienation or treat it as void without the 
intervention of any Court, there l)eing nothing to set aside or cancel as a 
condition precedent to his right of action — [Ibid). 

It Is doubtful whether a proprietor's widowed mother can grant a valid By a pyprle- 
permanent lease. In Bunmiri Lall Roy v. Mohitna Chunder Koonal and mother. 
others (13 W. R., 267), which was a suit for khas possession and for a decla- 
ration that a certain patni pottah was invalid, and where the plaintiff claimed* 
as the adopted son of the late proprietor's widow, to set aside a [M>ttah which 
had Iwen given by the late proprietor's mother, it was held that, though 
rents had lieen received, receipts given, and proceedings taken by lioth the 
adoptive mother and son as if there was a valid patni* the plaintiff was en- 
titled to the declaration sought, the |)atni having been granted by a person 
who hod no interest in the estate. In Bonomali Roy v. Jagat Chamlra 
Bhowmic (I. L. R., 32 Cal., 669), however* the Judges of the High Court 
expressed an opinion that a lease granted by the proprietor's widowed mother 
in the course of the management of an estate is only voidable* and that, if 
it is granted for legal necessity, it is absolutely good and cannot bo set aside. 

The case went up to the Privy Council, but their Lordships refused to express 
an opinion as to whether or not sucli a lease was in law binding. The law on 
tiie point is, therefore, still uncertain. 

In order to set aside a permanent lease granted by a Hindu widow, in 

the reversioner must bring a suit within a certain time. The law under cw . 
the older Acts was, and under the pfesent Act still is, that the suit must he * Hindu ** ^ 
brought within twelve years from the date on which the cause of action arose* widow. 

In Bamboo Nath Shaha v. Bnnwaree Loll Roy (II W. R., 102), where a 
aamindar (O) died in 1240* leaving a widow. B* and liis mother* B* the latter 
of whom created a patni pottah in 1241* under which B received the rents 
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from 1267 to 1273 from the firiiieipal defendoat, and where the plaintiff^ a" 
the adopted son of O and the owner of the Bandndari, seed the patoddar to 
set aside the patni, it was held that^ if the oreatkm erf the patnl was illegal, 8, as 
the heiress of (7, had an immediate right tosneto set it aside, and that if she 
did not and lost her right by lapse of time, the plaintiff’s right of action must 
have aoorued on his^adoption in 1252 ; held also that, though mere reoeiptr 
of rent under a void or voidable lease wcmld not operate as a oonfirmataon of 
it, or show that the lessee held possession of the land at the time, yet if, with 
full knowledge of the existence of the patni pottah, rents were olaimed on 
behalf of the plaintiff and prooeedingvtaken, under Regulation VIII of 1819, 
to enforce pa 3 nnents of the rents, as reserved on a patni tenure, by R at a time 
when she was acting as manager during the plaintiff’s infancy from 1257, 
and the plaintiff on coming of age took no steps to repudiate the proceedings. 
Cl. 12, see. 1, Act XIV of 1859 would apply to his suit. The same view 
was taken in the case of Bonomali Roy v. Jagai Chandra Bhowmie (1. L. R., 
32 Cal., 069 ; 1 C. L. J., 319). In that case a patni lease of a portion of a 
samindari was granted to the predecessors of the defendants by a pro- 
prietor’s widow, rf, who had at the time no estate in the property, but was 
acting as manager for R, the widow of her adopted sion and the legal owner, 
and it was recited in the deed creating the tenure that the consideration- 
money was to pay the Government revenue then due. H in 1840, adopted 
a son, who was the father of the plaintitl. He attained liis majoiity in 
1856 and died in 1880. By ekrars made lietween her adopted son and B, she 
was allowed to remain in possession of the property in suit for life. A 
died in 1848 and B in 1894. The High Court held that a suit, brought in 
1897, to set aside a patni lease was barred, and that it slicmld have been 
instituted at the latest within 12 3 rears of the date on which R's adopted son 
attained his majority. This decision was conOrined by the Privy Council 
and their Lo^^hips observed : ‘ ‘ If the patni was void, the period of limita- 
tion ran from the date on which it was granted under Regulation 11 of 1803, 
as amended by Regulation 11 of 1805, which ivas then in force. But if it was 
voidable only by Bcajeshwari’s (B’s) successor, the right of action arose on 
the adoption of Bunwari Lall (B’s adopted son), and rime would begin to 
run against liim from the date when he attained liis marjority in 1856.” 
Again, a Hindu widow granted a permanent lecMe of certain immovable 
property belonging to her husband’s estate, and, after the alienation, adopted 
K In the year 1857, who died in 1862 after attaining majority, leaving his 
widow, 8, who succeeded him. 8 died in 1899 and the plaintiffs, as rever- 
sionary heirs of it, instituted this suit for setting aside the alienation and 
establishing their right. HM that the cause of action accrued under s. 14, 
Regulation HI of 1793 (which was then the law in force), in 1857, the data 
of the adoption of X, or in 1862 when K died major and that the suit being 
brought 12 years after that, it was barred. — (Amriia LaU BagM v. JgUn^ 
dro Naih Chawdhury, I. L. R., 32 Cal., 165). 

- In Befay Qopai Mukherjee v. JSrUkna MahMi DM (I. L. iL, 34 Cal., 
329 ; 11 C W« N., 424), vdiich was a case under the present limitation Aot 
(XV of 1877), ii has also bem hdd that a suit by a revennoner on deal^ 
of a Hindu widow to reoover inunovalde propmty of her husband^ erf wbiA 
she was in po sse s s ion for a widow's estate as bis heir and of whieh she had 
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gnuitod A ime for a term extending beyond her own life* ie governed by the 
12 yealB* peiiod of Umitatton provided by Art 141» Schedule II of the 
LimiStation Act* and not by the 3 years* period prescrib^ by Art 91. It is 
not neeessary for the reversionary heir in such a suit to pray for a deolaiation 
that the lease is inoperative : It is for the lessee to plcsu) and prove oirouin- 
^tanoee to show that the lease is not in fact voidable* but is binding on the 
reversionary heir : A suit by a reversioner during the life-time of the widow 
to have an alienation by her declared void except for her life is governed 
by Art 125* »Soh. 11 of the Limitation Act A reversioner whose suit has 
bm barred under this Article may* however* still sue for possession if he 
survives the widow. — {MnaaU, Mearaw v. Oirja Nundun Tttcary^ 12 C. W. X,* 
857.) 

The same principle, as in the case of Hindu widows, applies to aliena- 
tions by Muhammadan widow’s. In Mofazzul Hossein v. BaM Blteik 
(L L. R.* 34 Cal.* 36 ; 4 C. 1^ J.* 485 ; 11 C. VV. X.. 71)* it was heUl that 
although* according to the Muhammadan law* the mother of a minor is not 
the guardian of his property, yet, if she deals with the minor's estate* her 
acts* if they are for the lienetit of the minor* should l)e uphchl. *So also in 
Bameharan Sanyal v. Anukul Chundra Aehitrjytt (1. L. R.* 34 Cal., fi5; 11 
C. W. N.* 160 ; 4 C. L. J.* 578), it w^as decided that* when a Muhammadan 
widow* acting as the defacto guardian, purports to deal witli the minor's 
property* the transaction, if it is for the benefit of the minor* ougiit to stand 
in the absence of fraud or any other element of that nature. »See also Hamn 
Alt v. Mehdi Hoseein (I. L. R., 1 All.* 533), and Majidun v. Ham Sarain 
(1. L. R.* 26 All.* 22). 

It was at one time doubtful whether the grant of a imtni lease by a 
shebail was valid. In Mali Dans and oUiers v. Modha Sudhan Chomihury 
andolher« (1 W. R.. 4), the Judges remarked as follows:—** The question 
now before us is* whether the plaintiff is entitled to a decree for a K|ieciho 
performance of the contract alleged* wliich is that the defendant shall grant 
a patni lease of certain property. The property was bequeathed to the 
defendant by a will subject to certain religious trusts in favour of an idol* 
and the testator by his will prohibited any transfer of the property by sale 
or gift The defendant* it is alleged* has contracted with the plaintiff to 
grant liim a patni of the property* receiving by w’ay of bonus Rs. 800. I'he 
grant of such an interest is an approach at least to an alienation permanently 
of a portion of the property. It is by no means clear to us that* either under 
the terms of the will in this case or by law, it is competent to the manager 
of an endowed property to grant a patni thereof. This doubt alone* without 
actually going the length of saying that such an interest cannot l>e lawfully 
given by sueh a person, is a sufficient ground for disposing of the present 
suit* beoause if theie is any legal doubt whether the defendant can duly 
ornate an intemt of this sort in an endowed property, we certainly ought 
not to enforce the contract for specific performance against him.** It is^ 
however* settled law now that such a grant is not necessarily void* provided 
that it is made on aoooont of unavoidable necessity. In this respect the 
power of a mohunt or a Mbaii is similar to that a manager ol an infant 
heir's property. This is the view which has bean Uken in several casea. 
In TMoomiMO v. Kuitm Sham SMore Roy (15 W. R.* 228)* It waa hM 
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that the grant of a patnl tenure by a MbaU might be valid and that, under 
the Hindu law» the MbaU, or trustee manager of an endowment, was com- 
petent to alienate a reasonable portion of the property, if such alienation 
was absolutely required by the neoessitieBOf the management, e.g., for the res- 
toration of an image or for the repair of a temple. In Doorga Nath Roy r. 
Ram Chandra Sen (L *L. R., 2 Gal., 341 ; L. R., 4 I. A., 52) again a mokurrarl 
pottah of devaUar lands was supported on the ground that it was granted in 
oonsideration of money said to be required for the repair and completion of 
a temple, for which no other funds could be obtained. But in Abhiram 
Ooswami v. Shyama Charan Nandi (I. L. R., 36 Cal., P. 0., 1003), where 
a mohunt granted a permanent lease at a 6xed rent without any legal 
necessity, it was held by their Lordships of the Privy Council that, on the 
most favourable construction, the grant could only enure for the life-time 
of the grantor and that it was not binding on his successors. The same 
view was taken in the case of Nitya Qopal Sen v. Mani Chandra ChakrahMy 
(12 C. W. N., 63), where it was r%ded that a permanent lease of debuitar 
General prin property is void if it is not executed for legal necessity. The general 
fo^iowe^n ^ ^ followed in considering the validity of such grants was laid 

such cases. down in the case of Shibessouree Debia v. Mathoora Nath Acharjo (13 Moo. 

I. A., 270, 275) where it was said that, apart from such unavoidable 
necessity, " * to create a new and fixed rent for all time, though adequate at 
the time, in lieu of giving the endowment the beneht of an augmentation 
of a variable rent from time to time, would be a breach of duty in the 


Limitation in 
uch eases. 


mdhnni or shehaiL^' 

The period of limitation in such grants is not governed by Art. 134 of 
Sell. II of the Limitation Act (XV of 1877), but by s. 10 ol the Act (Abhiram 
Ooeetmmi v. Shyawm Charan Nandi^ I. L. R., 36 Cal., 1003 ; L. R., 36 I. A., 
148). So also where a suit was brought by the Rajah of Pancha Kote, as the 
ehebfiit of certain Hindu deities, to recover possession of debvUar property, 
which had l)een leased in patni more than 12 years before the institution 
of the suit by the plaintiff's predecessor in title, it was held (reversing the 
decision of the High Court) that the suit was not barred by limitation under 
Art. 134 of 8oh. II of Act XV of 1877, the lessees not being the purchasers 
of an alisolute title, and therefore not ** purchasers " within the meaning 
of that Article (Istmr Shyam Chand Jin v. Ram Kanai Qhoae^ I. L. R., 38 Cal., 


P. a, 526 ; 15 C. W. N., 417 ; 3 C. C. L., 431). 


By a moi-t- Where the rights and interests of a mortgagor were sold in execution of 

****®*‘* a decree declaring the mortgaged property liable for the mortgase-debt, it 

was held that a patnidar, who had obtained a poRah from the mortgagor 
sul)sequent to the mortgage and in violation of its conditions, had no right 
or title to hold possession against the purchaser. The purchaser in such a 
case buys the rights and interests of the judgment-debtor as they stood at 
the time of the hypothecation, and not as they stood at the time of the sale 
(Brojo Kiehori v. Mohammed Salim^ 10 W. R., 151). So also in Jorra Oazi v. 
Aboo Khalifa (21 W. R., 427), where certain mortgages were in existence 
at the time a patni was granted, it was hdd that the interest under the patni 
did not pass. A palm lease created in fraud of creditors but with the con- 
sent of the subsequent mortgagees is void. In JoHndra Mahan Tagore v. 
Brojo Sundari Debee and oihere (1 W. R., 262), Raja Bhoirub Indamarain 
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died having a widow, Biojo Sundari Del>ee, By virtue of a will ezeooted 
by heiT bosbaiid» the defendant was authorized to oieate paini tenures and 
to perform all other acts for the benefit of the estate, and on riie 9th 
Ashar (22nd June 1857) she granted two patni leases-— one of Mouso FOoUa 
to Sree Nath Moitra, and the other of Mouza Baroiapra to anotlier party. 

*The8e painia were granted in order to enable the defendant to pay off, from 
the bonus received, some of the more pressing of her husband^s debts, 
who died heavily involved. The Raja's estates were mortgaged as 
security for the loans he had incurred ; and ultimately the property was 
sold, with the consent of the mortgagees, by public auction by the master 
of the Supreme Court and purchased by the plaintiff. On taking possession 
of the property, the plaintiff discovered the newly-created ftatni wliioh ho 
sued to set aside on the ground that it had lieen fraudulently created by 
the Rani, subsequent to the mortgage in the name of her relatives. The patni 
leases were set aside and it was held that a patni may be set aside as invalid 
and made in fraud of creditors, notwithstanding the acquiescence of subse- 
quent mortgagees. ^ 

A settlement by a lease, which includes certain jote-jamas as well as By a lease 
certain patni taluks and reserves an aggregate rent for the whole without inoluditig 
apportioning any portion to the jote-jamas as distinguished from the patni and ^tni 
taluks, cannot properly be regarded as a patni tenure within the meaning of taluks. 
Regulation VUI of 1819 . — (Hayes v, Rwtranund Thaknr, 1* R»» 33 Cal., 381.) 

An application for the sale of some taluks for arrears of rent was gy ^ 
refused by the Collector as they w^ere situated in more estates than one and creating 
therefore could not lje regarded as patni taluks. The Coinmissiotier, wliiJo Sioi^eAtatet 
upholding the Collector's order, remarked that the estates l>eing the pro- than one. 
perty of the same zamindar and the patnidars being by the condition of their 
kabulyats liable to sale for arrears, the Collector might under this Regulation 
have sold them up. Held by the Board, on appeal, that a tenure of this 
kind is not a patni tenure under the law, and the zamindar lias consequently 
no right to ask for tlie enforcement of the provision of that law in respect of 
recovery of rents. It is quite clear that a |>atni taluk l»eing the offspring of Pi.^, 

an estate cannot be more extensive than the estate itself. For each separate oaedings. 
number of the tauzi of an estate, the zamindar must create a separate taluk, 
if the privileges w'hich the law' provides for sale, etc., are to lie enjoyed. 

(Board's Miscellaneous Proceedings of 3rd August, 1889, No. 214, Collection 
7, File 171 of 1889). 

By permitting a patnidar to take a quantity of land in addition to what gy ^ pi^ini^ 
is already held by him in patni, and by recovering rents from him for such dar taking 
additional land for a series of years, a proprietor cannot, in the absence of ^^ered by 
any kabulyat from the patnidar or verbal agreement giving him the extra kabiilyat. 
land in perpetnal lease, be held debarred from resuming possession.— (iCisAorr 
BuUm MiiUr v. BUtoo Chandra Ohose, 12 W. R., 188.) 

Where a lessor, by a patni pottah leasing a mouzah, exempted from By a lease 
its operation certain lands and covenanted that, on certain oontingenoiei 
happening, the lessee should acquirearight thereto as patnidar, but no time perp^StimT 
was specified within which the contingencies were to happen in order to vest 
the ri^t in the patnidar, it was held that such a covenant was void as offend- 
ing the rule against perpetuities even as betwreen ihe^ parties to the oove* 
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WMt-^J^umar Ktthab Chandra Boy v, Brindaban Chandra MaUra^ 14 CL 
W. N., 601.) 

Where a suit was brought by the heirs of a deoeased zantiudar to set 
aside two patnis created by him henami in the name of his daughters, it was 
hdd^l) that though the fund was advanced by the father, yet the advance 
must be presumed to«have been by way of provision for the daughters, and 
that the patnis were created bona /ide in favour of them ; (2) that, if this were 
not so, the title of a bonA^fide purchaser for valuable consideration without 
notice of trust would be good against the heirs (2 Hay's Report, 630 ; Mar- 
shaH's Reports, 564). Where a patni is sold and purchased in the name 
of another, the real purchaser can be sued foi rent. In Prosunno, Coomar 
Pal Chofvdhury and another v. KaUaeh Chunder Pal Chowdhry and othera 
(8 W. R., 428), Koylash Chunder Pal Chowdhury and others sued Copal 
Chunder Mukerjee, Prosunno Coomar Pal and his wife in the Revenue 
Court for the rent due under a patni. The patni was sold for arrears of 
rent and purchased in the name of the defendant Gk>pal, and afterwards the 
zamindar treated Cjgpal as his tenant, and petitioned to sell the patni for 
the arrears of rent which became due after the sale, and which he alleged to 
be due from the defendant, Gopal Chunder. The rent was due, and the 
patni was sold. The plaintiff then sued Gopal Chunder, Prosunno Coomar 
and his wife jointly in the Collector's Court for subsequent arrears, alleging 
that tlie estate was purchased by Prosunno Coomar Pal and his wife in 
the name of Gopal Chunder, benami for them. Held by the Full Bench that 
the present suit was not barred by the proceeding under Regulation VIII 
of 1819, and the fact that the plaintiff (zamindar) had treated Gopal Chunder 
as the tenant when he was not aware of the whole circumstances of the 
case would not estop him from treating other persons as his tenants after- 
wards when he knew of those circumstances, if the facts showed that the 
other parties and not Gopal Chunder were the tenants. 

Execution of Patni habulyata. — The fact of a patnidar having made 
separate payments of rents, of having registered his name with each of the 
sharers and of Ijeing prepared to enter into a fresh engagement with one of 
them, does not amount to a concellation of the original lease and the substi- 
tution of a new one {8yam Chand v. Juggnt Chunder^ 22 W. R., 50). A pur- 
chaser of a zamindari is not entitled to demand a fresh kabulyat from a pat- 
nidar. In W. J. Beakwith v. Thakoor DasaOo^in (1 W. R., 174), where the 
plaintiff purchased a zamindari at a sale in execution of a decree and brought 
a suit against the defendant, who was a patnidar within the zamindari, to 
obtain a kabulyat for the patni, it was held that neither under the provision of 
Act X of 1859, nor under any other law, was the plaintiff entitled to maintain 
such a suit. ** If the patni tenure has been created, and is in existence," 
remarked the fudges, " the original patni pottah and kabulyat are sufficient 
to evidence the title of the patni, and do not require renewal upon the transfer 
either by sale or otherwise of the zamindari. If the plaintiff has lost, or has 
not obtained possession of, the origina) kabulyat from the zamindar, it may 
be that, upon proper allegation and evidence and possibly upon a sufficient 
indemnity being given, he Is entitied to sue for the execution by the patnidar 
of a new kabulyat in the predae terms of the former one. But that is not 
the object of his present suit He assumes that, merely as purchaser of the 
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gantlndiiv he jg entitled of coarse to sue in the Collector's Court to obtain 
from the patnidar a fresh kabulyat. We think he is entitled to no such 
remedy*'* Where the proprietors of a mahal had agreed with an ijaradar 
that, in the event of their granting a patni to any body, he should have the 
refusal, and notwithstanding their agreement, gave a patni to another ijaradar, 

H was hdd that the latter, having been no party to the stipulation, was not 
bound thereby, and that the patni granted to him cannot be set aside 
{Konuji Lochtm Daaa v. Dtparka Nath Chowdhry, 10 W. R., 264). This case 
WAS brought again to the notice of the High Court {tide 10 W. R., 414) on 
the ground that the defendant, at the time of taking the patni, had notice 
of the agreement existing between the plaintiff and the zainindar, and that, 
if he had such notice, he could not in equity maintain the lease which ho 
obtained to the prejudice of the plaintiff. The Judges held that wheie A, 
taking a patni to the prejudice of /I, has notice of an agreement existing 
between B and the zamindar, he cannot in equity maintain the lease a'^hich 
he has obtained, but B will be entitled to relief against him. Where A leased 
an estate in patni to B taking a Itonus of Rs, 600 with the agreement that, if 
he wished at any time to hold the property khas, B should restore the pro- 
perty on receiving that sum back from A, it was held that A cannot sue to 
recover possession for the purpose of leasing it to a third party.— (ffogAoc- 
nath V. Hurrish Chunder, Spl. W. R., 326 ; L. R., 102.) 

Nnlure of a patni , — A patni lease is not an agricultural lease. ' ' There ^ot an agri- 
is no authority," observed Maclean, C. J., in Pramntha Nath Milter iiik/ j’whwml 
another v. Kali Proaunno Chowdhury and others (I. L. R., 28 Cal., 746), “ for **^®*®' 
such a proposition, and so to hold aould, 1 think, come as a great surprise to 
the people of Bengal. A patni lease is generally granted to a middleman 
with a view to his subletting, which he generally does. It is not the patnidar, 
but Ilia tenants wlio take land for agricultural puriioses." What then is 
the nature of a patni ? The question was discussed in the case of Tam 
Chand Biatvaa and others v. RamGovinda Chowdhury and others {I, L. R., 4 
Cal., 778). Jackson, J., who delivered the judgment of the Court, there 
observed : — It seems to us that patnis, dar[>atnis and sepatnis, although 
they may not be in strict analogy with leases in England, lie somewhere lie- and-out^sale. 
tween out-and-out sales and leases, and that at all events they contain in them- 
selves sufficient of the nature of a lease to incline us to give the grantee or 
taker, in cases where it is otherwise equitable, that protection whioli a lessor 
in England is understood to guarantee his lessee for possession of the land. 

In the first section or preamble of Regulation VllI of 1819, patnis and 

the subordinate darpatnis and sepatnis are throughout spoken of as 

tenures and undertenures, and the instruments treating them are called 

leases. The fact that a consideration is commonly paid, does not seem to 

us to make the transaction as one of pure sale, because it arises from this 

genofilly that grantors are persoiis in need of money* Their needs vary 

with oinmnistatioes, and, according as thmr need for money is greater or 

•mailer, the oonalderation is in proportion larger or smaUer and the “ 

i s ssr v ed is socoidinfflv smaUer or greater.*’ There is. however, therelslion sod tenant 

of laodloni-niid tenant between a camindar and his patnidar. " It seeing*’ •jjjjjj 

•aid JadDHm. J.. itt tImsainocasereisiTed to above. ** to have baan thought^ gtr and patni* 

mk mlf by Mir. Jualioe Kcinp^ but abo by Sir RBBaoook. that thofulaa^* 
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applicable in the relation of landlord and tenant in England wonld be appli- 
cable in thie country, whenever no precise rule regulating the subject is 
to be drawn from the Hindu or other Common Law, and certainly, where 
those principles appear to be equitable, we should be inclined to apply 
them.*' In JoykUhna Mukopadhya v. 8ur/ane$sa (!. L. R., 15 Gal., 345), 
again, Petheram, C. |J., decided that the relation of landlord and tenant 
between the patnidar or his assignee and the zamindar subsists during the 
whole continuance of the tenure. 

jMnitionof Payment of Rent — “Rent” has been defined in section 3, sub^section 
^ * 5, of the Bengal Tenancy Act (VIll of 1885), as “ whatever is lawfully 

payable or deliverable in money or kind by a tenant to his landlord on account 
of the use or occupation of the land held by the tenant.” 

Patni rent A zamindar and his patnidar being bound together by the terms of a 

^pstni written contract, the patni pottah, the former can realize rent only on the 

patta. basis of that contract. In Messrs, R. Watson ds Co, v. Tarini Ckaran Oanguli 

(17 W. R., 484), where the plaintiff and the defendants were bound together 
by the terms of a written contract, and the defendants contended that the 
plaintff could only sue for rent on the terms of that contract, and that, as 
he had not in this case sued to recover the patni rent on the basis of his kabu- 
lyat but had sued for rent due for the use and occupation of the land, the 
suit should be dismissed, it was held that this contention was correct. ' ' The 
plaintiff,* * observed Justice Glover, * * does not, 1 consider, sue for his patni 
rent, but for rent due for the use and occupation of the land, and the question 
is, can he bring such a suit ? It is quite clear that up to tlie present 
moment there is a contract in writing between the parties to tins suit on the 
subject of rent for the land held by the defendants, that is to say, the defen- 
dants hold a pottah and the plaintiff holds a kabulyat; and therefore the 
plaintiff can only bring a suit to recover rent on the basis of that kabulyat.” 
ISo also in Dhunendro Chundra Muhherjee v. Mr. John Watson Laidlay and 
tdhers (20 W. R., 400), it was held that a plaintiff is entitled to maintain a 
suit for rent where he bases liis cause of action on the patni pottah held and 
admitted by the defendants. 

^Dt is ray- presupposes Uie relation of landlord and tenant. It must be paid 

faudl^rd.^ by the tenant to his landlord. The question sometimes arises as to whether 
the assignment of a portion of the rent to a third party is “ rent” In 
JoUndfo Mohan Tagore v. MossL Kishen Moni Debee (Spl. W. R., II), the 
payment of revenue into the Collectorate by a patnidar in order to save 
the estate from sale, when the zamindar's payment (the zamindar had paid 
his own Government revenue also) was credited by the Oolleotor not 
as revenue, but as a deposit and a receipt was granted to the zamindar 
aooordingly, was held to be a sufficient payment of the patni rent to the 
zamindar. Jackson, J., remarked in this case “ The Judge finds that the 
Coilector made a mistake, and that the Collector should have credited the 
plaintiff's payment to the Government revenue, whereas he credited it to a 
deposit-account. In this atate of facts, the plaintiff was himself in fault, 
because he should have seen that he obtained a proper receipt showing that 
his money was received as payment for revenue, whmas he took a receipt 
showing that the money was received as a deposit, not as a payment. The 
plaintiff now says be oof^t not to sufer for the CoUeotor'a alleged mistake. 
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This OMry be ao, but it does not follow that the defendant should suffer.'* 
In Rmd^moni Chawdhrani v. Mr. James Oray (12 W. R., 295). a |>atnidar's 
rent was payable in monthly instalments, he agreeing to pay the Ch>vemment 
revenue out of the rent ; it was arranged that, on presenting Uie Oolleotor's 
receipts, such receipts should be considered as payments to tlie defendant. 
4 t the close of the year, the patni rent being in arrear, the defendant proceed- 
ed to bring the tenure to sale for arrear of rent under Regulation Vlll of 
1819. The plaintiff claimed to deduct the amount of the public revenue 
for the month of CAeyl which he had not paid, and which, under his kabulyat 
he was not bound to pay till the 13th of June, t.e., 15 days before the last 
day allowed by the Government for that purpose. The defendant not having 
allowed the plaintiff to make the deduction, the plaintiff paid the whole 
amount to save his tenure from sale, and sued to recover back the amount 
so paid by him. Held that he was not entitled to deduct from an instalment 
of rent any portion of Government revenue which might not bo |iayable 
until after the instalment was due, and that ho was bound to f>ay either 
wholly in cash or partly in revenue receipts but, if he did not |Hi.y in one Bha|>e 
or the other, the instalment was due and there was an arrear of rent for which 
the defendant was entitled to sue. In Mahabat Ali v. Maha»iad Faizullah 
(2 C. W. X., 455 ), again, where it was stipulated in a |)atnl lease that the 
fiatnidar was to pay a certain sum of money as rent, but that, out of this, 
he was to pay, on behalf of the zamindar, two sums of money, one sum as 
cesses upon the property to the Collector and another sum as exfienses for 
the maintenance of a musjitl on the property to the iiarty who had to 
conduct the expenses of the it was held that the two items of 

money were lawfully payable on account of the use and oocufMktion of the 
land and were, therefore, rent. In Ratneshwar Biswas v. Uarish Chandra 
Basu (I. Lf. R., 11 Cal., 221), how'ever, it was decided that a sum of money 
payable by a tenant not to his immediate landlord but to a third person was 
not rent. In this case Ryasona Dasi gave an ijara to one Govindo Chandra 
tSirkar, and one of the conditions was that Govinda Ch under should pay a 
specified portion of the rent to the zamindar who was Ryasona' s landlord. 
Govinda CAiandra gave a darijara to Harish Chandra Bose subjcsct to the 
conditions under which he himself held and then resigned the ijara. 
Ryasona confirmed the darijara to Hurish Chunder, who thereupon became 
her tenant, and she afterwards transferred her entire right in the land, as 
well as the right to receive the darijara rent, to Ratneshwar Biswas, 
who sued him for rent which had become due after the transfer and 
included in his claim that portion of the rent which Hurish Chunder 
ought to have paid to the zamindar. Held that Ratneshwar was entitled 
to recover the latter sum not as rmit but as damages for breach of the 
contract. The conflict of decision between these cases was ultimately 
settled by a Full Bench in BasarUa Kumari Ddbya v. AediuMosh Chukra* 
varU (L L. R. 27, Cal., 67 ; 4 C. W. X., 3), where it was demded that 
a suit by a landlord against a tenant for a certain sum of money payable 
by him out of the rent to a third pmon under asaignmeot is one for 
rmit^ and not for damages. The facts in this case were similar to those 
in the case of Ralaeskiocir Biswas v. Hurish Chandra Boss (L L. R .9 11 
Oat» 221), and Mr, Justice Pkinsep distinguSshed that case from the prampl; 
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one aa follows : ** In the osse of Baimeshwar Biawas v. Huruik ChamdrOp 
the plaintiff and defendant were not landlord and tenant* The defendant 
W4^ the tenant of the plaintiff*s tenant^ Mid, 4n agreement with his land- 
lord, he aooepted the eondition under which his landlord undertook to 
make payments of the rent to third parties, and this was accepted by the 
superior landlord, the assignee. The present case is between landlord 
and tenant, and the matter in dispute is the non-payment of die rent due 
by the latter to a third party. This was money due to the plaintiff as 
rent. In Etatne^hufar Bimvaa v. Huriah Chandra Baae the money was 
payable by the defendant's landlord, and was payable under an assign- 
ment to a third party, who aooepted the payment and sued on it. 
Here In my opinion lies the difference between the two cases." The other 
Judges, however, could not distinguish the two oases on the ground stated 
by Justice Prinsep and observed that they ‘ ‘ saw nothing in the report of 
that case (t.e., Ratneshu)ar Biawaa v. Hurish Chandra Boat) to indicate that 
the assignment of the rent under the arrangement between the landlord and 
the tenant had been aooepted by the assignee who was a tliird party, the 
zamindar, any more than it was aooepted in the present case." In their 
opinion the fact that the assignee was not a party to the assignment and 
had not aooepted it showed that, in the contemplation of the parties, the money 
did not cease to be a part of the rent or recoverable as such. So also in 
Jnanada Bundari Chowdhurani v. Altd Chandra Chakravarti (I. L. R., 32 
Cal., 972), where a lease provided that a certain sum was payable by the 
tenant direct to the landlord as malikhana, and certain other sums were 
payable by the tenant for Government revenue and other demands which 
the landlord was bound himself to pay, it was hdd that the latter sums* 
though not actually payable to the landlord, w’^ere payable for the use and 
occupation of the land held by the tenant and might have been made 
payable to the landlord direct, although for convenience it was arranged 
that the tenant should pay them for the landlord, and as such they came 
within the definition of rent in s. 3 of the Bengal Tenancy Act. In later cases, 
however, such payments have been held not to be " rent." The grounds on 
which these cases have been distinguished are not quite intelligible, but a 
good deal depends upon the construction of the patni kabulyat in eaoh case. 
In Hemendra Nath Mukerjaa v. Knmar Nath Roy (I. L. R., 32, Cal. 169), 
A took a lease of certain mouzahs from B in darpatni and sepatni, and cove- 
nanted to pay annually Rs. 3,191 to the superior landlords of B direct and 
Rs. 1,800 to B. A was to take receipts from the superior landlords, make 
them over to B and take receipts from the latter. The whole amount of 
Rs. 4,991 was described in the lease as annual rent fixed and, in certain even- 
tualities arising out of non-payment by A to the superior landlords, B was 
authorized to realize the amount from A by bringing a suit lor arrears of 
rent. iSfeld, upon a construction of the lease, that a suit brou^t by 
B for realisation from A of the amount which the latter had fa i le d to pay to 
the superior landlords under the terms of the leaser was, lor the purpose of 
limitation, one not for rent, but for damages for breach of covenant. ** it 
seems, ** observed Maclean, O. J. in thia case* r e s s o nabi y dear, upon the 
language of die kabuljrat, Umtall that the defendant covenanted to pay to the 
plaintiffs aa rent was the Rs. 1,800 a year, and that, for fuasona wMeiit paiiiapa^ 
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am fairly obvious, they deolarecl to treat tiie rent clue to the superior land* 
iorda as rent due from them to the plmntiffs. but entered into a separate and 
distinct covenant as regards that rent, to pay to the superior landlords 
direct. There is no covenant by the defendants to iiay the total amount of 
Ra. 4,991 odd as rent to the plaintiff. There are two se|*arate and 
disinct covenants, one to pay Rs. y.l91 odd to the sii|M*rior landlords and 
the other to pay Rs. 1,8(K1 as rent to the plaintids as landlords, and the 
contract was doubtless taken in this form for the l>enetit of the? tenant ; Creat 
stress has l>een laid upon the words * in all fixing the annual rent in your 
sixteen-annas share afoiesaid at Rs. 4,991 odd.’ &c. This. I think, only 
means that the total sum to l>e paid for tlu^ use and ocou|»ation of the land 
was to \jte Rs. 4,991 odd ; but this is subject to the later provision in the deed 

how the sum is to he dealt w'itfi U|K>n the lH?st const ruction that I can 

put U|K>n the deed, I do not think that the suiu of Rs. :i,191 ikIcI was rent 
|>ayahle hy the defendants to the plaintiffs, and I think that the plaintiffs* 
prot»er remedy was, «is has L»een done, to bring a suit for damages for the 
breach of the defendants* covenant.'* In this ciise it wits ol»servtHl that 
tiie case of Hatne^hwar liisu^ts v. Haruih Chmu/ra (I. L. R., 11. Cal., 221 ), 

though referred to in the Full Bench case BaHunUt Karnttri v. AfthuUmh 

Chakra^^trii (1. L. R., 27 Cal., (17 ; 4 C. \V. X., H). hac^ not l>een ovt*r-ruIed hy 
that case. In J tdimfro Molutn Tutjore v. Junto Kumari (I. L. R., 3^1 Cal., 149), 
the respondent held certain pro|jerty under the ap|>cilant on patni tenure? on 
terms which were emlKMiiecl in two kabtilyats c^xecuted by the resfiondent in 
1885 and in 1893 reH}x?ctiveiy, in the former of which it was stated that thc^ 

annual juniiiia of this patni inahal is fixed at Rs. IMKMf Besides tim 

said patni rent, 1 take u|>on myself the duty of defiositing in the Collectoratc? 
the l*overnment revenue of Rs. 40.1 5ti fixed for the eight-anna sliare of the 
said mahals.'* The latter m'os to tfie effect iliat ** having agreed to pay an 

additional rent of Rs. 1,1KK> in respect of the patni w hich 1 took on 

the condition of paying you a patni jummo of Rs. O.fKIO f»er year and of 
Rs. 40,156 into the Collectorate year hy year and kist by kist as < Government 

revenue for the said eight-anna share, I hereby promise? that from the 

present year 1 shall fuiy tlie Rs. 1,000 in excess as jufuuut for rny said futlni 
tnluk,** Provision was also made in the kabulyut for |>aynient hy tlie 
respondent of certain cesses. On default in tfie (laynient of Rs. 7.000 rent 
and cesses, the amount with costs w^as to lie recovered as arrears of rent under 
Regulation VIII of 1819 ; hut for default in the fiayment of the (tovemment 
revenue the penalty W'as declared to l»e forfeiture of the tenure. HM by 
their Lmrdships of the Privy Counml (afiirtning the decision of tlie High 
Court) that, according to the true construction of the ktUnUyais read with 
Regulation VIII of 1819, the f Government revenue w'as not money payable 
to the landlord and, therefore, was not rent " within the meaning of 
s. 3, clause (5) of the Bengal Tenancy Act ; and consequently it could not 
be recovered by summary sale under the provisions of R^j^lation VII 1 of 
1819. The payment,'* it was obeerv^ by their Lordships, ** by the 
patakUur of the Clovemmeni revenue is no doubt a part of the consi- 
deration to be tendered by her for the enjoyment of the tenure, but it is not 
money payable to the landlord. Nor is it provided in that dooumeot 
that it is to be dealt with in the same manner as rent, ss is provided 
BL 2 
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in the cane of cesses. And what is most significant of all, a spedal jnode of 
enforcing the obligation to pay Government revenue is provided, viz,, the 
cancellation of the tenure in case of default ; and this is the precise sanction 
which the law has forbidden by the terms of the Regulation in the case of 
rent Maclean, distinguished this case from the Full Bench case of 
Bamnta Kumtiri Debt v. Ashutosh Chahraverii (1. L. R., 27 CSal., 67) and 
observed : * * We were told we are i>ound by the Full Bench case. That case 
afTords us very little assistance in construing the document now before the 
CQurt. There the whole /turn was rent, and, as Mr. Justice Macpherson put 
it, * the money was undoubtedly a part of the entire sum which the defen- 
dant undertook to pay to the plaintiff, his landlord, as rent for the use of the 
land.* Here we have to ascertain whether the Rs 40,156 is or is not rent, 
which question must l)e answ^ered in the negative.*’ Where a former 
proprietor allowed tlie patnidar to pay his patni rent direct to the 
Collector, it was hehi that the present proprietor is not liound by that 
arrangement . — (Modon Mohon Hhaha v. Sooh>moyee Chomlhrani, Spl. W. R., 
Act X, 109.) 

'File payment must lie legal. Abw^abs, or impositions on tenants over 
and aljove the actual rent, are not rent and cannot be recovei’ed as such, for 
they are not lawfully payable under s. 74 of the Bengal Tenancy Act. This 
section is, however, controlled l>y s. 179 of the same Act, which provides that 
* * nothing in this Act shall be deemed to prevent a proprietor or holder of a 
permanent tenure in a permanently settled area from granting a permanent 
mokurrari lease on any terms agreed on l)etween him and his tenant.*' In 
AinmntiUa Khan Bahadur v. Titihaltfmni (1. L. R., 22 Cal., 680), the Court 
after holding that the ckowkidari tax which the patnidar had contracted 
to pay the zamindar was not an abwab or illegal cess, oljserved : “In the 
alKive view of the cose it liecomes unnecessary to consider the effect of section 
179 of the Bengal Tenancy Act, which enacts that nothing in this Act 
shall lie deemed to prevent a proprietor or a holder of a permanent tenure 
in a permanently-settled area from granting a permanent mokurrari lease on 
any terms agreed on between him and his tenant. There is, no doubt, 
some repugnancy lietween this section and section 74 of the Tenancy Act ; but 
whether, following the principle enunciated by Lord Justice James in Elhs v. 
Boulnoin^ we regard the latter, which is a special provision, as a qualification of 
the former, which is a general one, or, adopting the rule stated by Keating, J., 
in Wood V. Biley that of two repugnant clauses in a Statute the last must pre- 
vail, we give effect to the latter, there seems to be good reason for thinidng 
that section 179 is not controlled by sMtion 74.*' This view was followed 
in Krishna Chandra Sen v. Sushila Snndari (I. L. R., 26 Cal., 64 ; 
3 C. W. N., 608), in which it was decided that a stipulation for the payment 
of an abwab in a permanent mokttrrari lease is valid and that I. 74 
does not control s. 179 of the Bengal Tenancy Act. The learned judges 
said in that case: “Though it is somewhat difficult to suppose that 
the framers of the Act can have intended to allow proprietors or permanent 
tenure-holders to stipulate for the payment of abwabs by their tenants, yet 
it may be that it was considered Uiat an arrangement of this nature, so ob- 
jectionable and liable to give rise to oppression in tlie case of ordinary raiyats, 
was fraught with less danger in the case of permanent moknrran tease-holden. 
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AnybowTi tlie words of section 17«, ‘ nothing in this Act.’ aro so uide Hwt it 
aeems impossible to resist the contention of tlie learned pleader for the appeb 
lant, and we are, therefore, consirainetl to give effei^t to it.” The law at 
present, therefore, seems to be that a stipulation for the (myiiient of an abwah 
ig a patni or a darpatni lease is valid. Where, hoaev er, a jiermanent tenancy 
was created by a lease dated 1860, i.<., Iiefore the Classing of the Bengal 
Tenancy Act of 1885, the provisions of s. I7tl do not apply and the landlord 
cannot recover any abwah from the tenant {Apurm f/knrttn OhtMt v, A'rionim 

4 C. L. 527 ; 10 C. W. N., 52j)* So also in a m*tk'uft(tri lease executed 
long liefore the Bimgal Tenancy Act of 1885 came into foi'ce, there was an 
agiTOinent to )>ay a certain sum as nmt. and an additional sum as zamiiidari 
mUnni, holt and other expinises. w hich were found to l>e arbitrary and extra 
charges imposed on the tenant on account of work done in the xiimindari 
sherista and lor other piir|X)ses, and it was hM that the extra amount 
ih*scrilMi(l as zamindari snlamis iSrc.. for exfieiisf^s. is an illegal cess or abwah. 
and cannot he regarded as forming part of the rent tixed on thiit iioldiiig 
[Ht'pin lifhnri MitUr v. ProhiMh l*hnnlrtt Sttrkar, |;t C. .J., I4H ; ;{ (\ 0. 
L.. .*127). Observe that what is am! is notan ahwab must defamd n|»oii the 
circumstances of each particular case in whicli the ipiestion arises 
(Piiflmnnanff v. Haijmtih, 1. L. R., 15 Cal., 828). Collection-charges, which a 
tenant agrees to pay, are not abwabs. and can he recovered, if they are 
t'crtain ami definite in their nature ami form |iart of the consideration lor the 
lease {Muhimatl Ffpz v. Jatfton, 1. L. H., 8 Cal., 7IWI). Where in a fiatni 
kahulyat there was the following clause : —** According to the practice 
)>revailing in the f>ergunnah we shall annually pay the cjlicctlon-charges 
at the rate of 2 annas per rupee along with the instalments of the annual 
rent,” (iartli, C. *1.. observtMl ; ‘ We l»elieve that agreements of this 

kind Rixj by no incans unusual, ami, if they are certain or definite in tlieir 
nature and form |»art of the consideration for the leoise, there is no reason 
why they should not lie ♦•nforced ” Ihitf. In JCriMtt'rn Mitrtguyt' Ag^nrp 
f V. JifU OanjKti Siwj Bahtfhtr (51 C. W. X„ 22, S. N..) a thakurbari 

cess, which was fixed at the rate of one |»er cent, on the jsitni jtmtti, was 
held not to l)e an abwab. 

Rfjad anti Public Works t'ewws. Hoad and Pufilic Works cesser, iwiyuble 
by talukdars, are recoverable under section 41. Cl. 2, of the Cvhh Act, Act IX 
(B. C.) of 1880. That clause provhh^s : -** Kvery holder of a tenure sliall 
yearly pay to the holder of tlie estate or tenure within which the land held by 
him is included, the entire amount of the road ctfss and public works cess, 
calculated on the annual value of the land ^mpriseil In his tenure at the rate 
or rates which may have t»een determined for such classes r«H|a!»ctively for 
the year aa in this Act provided, less a deduction to lie calculated at one-half 
of the said rates for every rut>ee of the rent payable by him for such tenure.” 
There is, however, notliing in section 41 of the Cess Act of 188(1 to prevent 
a zamindar from realizing the whole amount of the cess from the putnidar 
under a contract. {Ewdem Mortgage Agencg €o, v. Rai Gnmpai Sing 
Bahadur^ 9 C. W. X., 22, 8. X.). The same view was taken in the cose of 
Mohanar^ Sakai v. Mnssl, Hagtsdaninm (12 C. W. X.. 154). See aizo Sonm^ 
aioyi V. Poresh Narain (1. L. R., 4 Cab, 579) ; Sknmbhoo Nath v. Hara Snn^ 
dari (1| G. R., 140) ; Ashuiaih Dhar v. A»Ur MaUa (3 C. L. J,» 397) and 
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Iforendra Kunuir Ohoae v. Oam Chand Joddar (I. L. R.» 33 Cal., 683 ; 3 C. 

L. J., 391). 

Quittlon to The queation, which hae to be conaidered in such oasea, ia the extent to 
In iiucli^wn^ which the partiea have* contracted themselvea out of the proviaion of a. 41 
traota. of the Ceaa Act, becauae to tiiat extent only will their righta and liabilitiea 

be governed by the tx>ntract, and, beyond that, the Statute must prevail. 
Accordingly, where in a perpetual rnokurrari lease the rent waa fixed by a 
clause which ran thus : — “ At varying jamaa, to wit, at an annual uniform 
jama of Ra. 1,680 from 1284 to 1291 (Faali) and at an annual uniform con< 
BOlidated jama of Ra. 1,585 of the current coin from 1202 (Fasli) together 
with abwab such as mlami for Dimerah and Holi, Purkha, Sair, Road cesa. 
Public Works cess, Ac., all of which are included in that very sum of Rs. 1,685 
it was held that the contract did not provide for the contingency whicli 
had happened in tliis case, namely, an increase in the amount of cesses levied 
by the State, and that, if any additional cess was im{M>sed or if the amount 
of cess was increased, the incidence of the new- burden must lie regulated 
according to the Statute. {Mahanand Sakai v. Mvsst, Sayediniemi, 12 C. 
W. N., 154). Again, where a mmiram makurrari lease contained a covenant 
that the lessee would pay, in addition to the fixed jama. Road and Public 
Works cesses at half-anna per rupee as was levied at the date of the execution 
of the lease, and that he would l>e lH>und according to the law' to pay any 
other kind of cess or tax that (government might hereafter impose, it was 
held that the lessee undertook the liability to pay the cesses at half-anna per 
rupee according to the provisions of the Cess Act, and that consequently, in 
the event of revaluation, the inci'eased cesses would be payable by him. 
The Judges said that, even if the lease lore the interpretation that the 
parties did not anticipate the contingency w hich had happened and did not 
make any provision for the same, it w'tis clear that, according to tiie decision 
in the case of Mahanand- Sakai v. Musat, Sat/eduniaaa, the provisions of the 
Oesses re- Statute must be enforced (ArisAna Chandra Boae v. Mokendro Nath Boat, 13 
ront?o^hey ^ ^10). Osses are recoverable in the same way 

are not char- and under the same procedure and in similar instalments as ront, though 
the strictly speaking, rent. They are not charges on the estate in . 

the same way as rent, and a sale for arrears of cesses only does not have the 
same effect on incumbrances as a sale for arrears of rent.. 

Oh hid • Chaukidari Tax, — Chaukidari tax would not seem to come within the 
tax^notan^^ definition of “ rent ”, but in AhaannUah Khun Bahadur v. Tirihabaaini and 
abwab, Uhera (1 L. R., 22 Cal., 680,) where in a suit for arrears of chaukidari tax 
payable to thus zamindar by the patnidar under the patni settlement, the 
defence woe that it was an illegal cess {alnmb) and could not be legally reco* 
vered, it was held that, as the payment of the chaukidari tax w'as one of the 
terms of the patni settlement itself which was entered into between parties 
competent to contract and was made for valuable consideration, and, more- 
over, as the amount which the patnidar had agreed to pay as chaukidari 
tax was to be paid quite as much on account of the occupation of the property 
as that which was expressly called the rent and was part of the ground-rent 
quite as much as the latter, it was not an abwab and w^as, therefore, recover- 
able. Hdd also, upon the objection of the respondents that the suit being 
one of the nature cognizable by a Small Cause Court and valued at less than 
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Rg. IIDOp no geoond appeal would lie under «. 588 of the avil Pkooediue 
Code« that, ae the oonaideraUoB for the payment of the chaukidari Ux waa 
the oconpation or the holding of the patoi tenure, and as the payment waa 
to be made periodically to the zainindar by the patnidar, and tlie amount 
agreed to be paid was lawfully payable, it came within the deHnitioii of rent 
in the Bengal Tenancy Act, and that, therefore; a second apical would lie. 

In distinguisliing Erskine v. Trilochnn ChaUeriee (« VV. R., 518) where the 
contrary was held, tlie Judges oliserved “ The contract, in that case was 
one by which the patnidar undertook to pay the dM charges, and that he 
not having done so, the zamindar had to undergo the expense and to sue for 
the money. If that l>e so, and if the contract was not to pay the amount to 
the zainindar in the first instance, the claim could not have lieen regarded 
as one for rent, and was rightly treated as one for com|>enHation for the breach 
of contract.” 

Zmnindori ddk — IHk cess floes not ap}>ear to i-ent acconling what is Udk 

to tlie definition of rent contained in the Bengal Tenancy .Act, s. 3, cest. 
sub-s. 5, since it is not .paid for the usc^ and occupation of land held by 
the tenant, nor is it an illegal cess. It is a cess levie<l by t •overniiient. on 
zainindars in consideration of the conveyance by C«overninent of the d4k* 

Tenants are not liound to pay it and' the zainindar can only imlize it from 

them if the latter agree to |my (s. 12, Act VI II, B. C. of 1802). in the case 

of Hishonath Sircm v. Rani Sfwmimyi (4 W. R., 5), whore the patnidar, on 

acquiring the iHtini in 1250, lx>uiid himself to pay the (voveriiment jama 

of Rs. 4,569 and also Rs. 2t)0 as inalikana to the zamindar, and where he 

engaged to oliey and coin]>ly with all the laws of the Criminal, Revenue and 

other Courts enacteil or to lie enacted, the Judges remarked : — ” We think 

Act VllJ of 1802 was not intended to imiiOHe a new tax, but to consolidate and 

regulate an old liability. IViinarily, the zamindars are in all cases liable Baynent da- 

to < Government ; but it was not designed to alter any right of i*o»«*>Mrsing 

tliemselves from underholders wliicli they might [lossess. In the case of 

raiyats, all liabilities are required by law to lie consolidatefi and included in 

the pattah, and a liability lieyond the stipulated rent could not l>e urged ; but 

this does not seem to lie so in roganl to intermediate holders, and, at any 

rate, the general engagement to comply witli the laws of the different Courts 

we take to lie an acceptance of the criminal and other liabilities attached to 

the land. It would lie no forced construction to include under these terms 

the liability to forward the dnk imposed by the oM custom and law* If, 

then, the defendant was liable for the ddk service under the old law, we are 

of opinion that he is liable to pay to plaintiff the dAk cltarges under the 

new law.” The case was remanded to find out whether in fact the plaintiff 

bore the ddk service charges under the old law. In other cases, however, it 

has been held that it depended on the terms of their leases whether patni- 

tlars were liable to pay the dnh charges or not. In Saroda Hundnri Mtya v, 

Vma Charan Sarktir (3 W. R., S. C. C. Ref., 17), the terms of the lease, made 
while section 10, Regulation XX of 1817, was in force lietween the parties, 
having clearly imposed on the patnidar the charge of the maintenance of 
the zaniindari dAk, it was hM that this liability was not affected by the 
subsequent repeal of the Regulation by Act VIII of 1862 (B. C.) Bo also in 
JiUur Eakantan v. Bijoy Chand Mahiab (L L. R", 28 CaJ., 293), where, in a 
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patni kahulyai executed in 1855, the patnidar stipuiated to pay the isalary 
and the expenses of the amltts of dAk-chowki houses, and to appoint them 
and to superintend their work under the system of the zamindari d/tt then 
in vogue, it was held that this stipulation ini{K>Hed upon the patnidar the 
lialnlity of |>aying the dtik charges recoverable from the zamindar, and that, 
although the system^ had since lieen changed, the liability of paying suoli 
charges must 1 h> taken to exist. But in Saroda Sundari v. Tarini 

Charan Shfiha (3 W. R., S. C. C. Ref., 18), the Judges remarked: — “The 
words of the kabnlyat which we quote, riz.^ ' I am responsible and liable for 
the costs of all orders with regard to these villages which may lie at any time 
passed by the Civil, Criminal and Revenue Courts and authorities,' do not 
in our judgment make the patnidar liable to the present zamindari f/dit assess- 
ment. It is doubtful if the terms used would, under the old law, have i*en- 
dered the pttinidar liable. We think that they are certainly insufficient to 
impose on him the tax which by the Act is now imposed on the zarnindar." 
So also in Rakhtil Ihtss Mvkerjee v. Hniii Sorntmtoyi (fi W. R., 100), w'heie 
the plaintiff brought a suit to recover R». .514-0-5 (principal and interest), 
paid by him for dAk charges under Act VII 1 (B. C.) of 1802, and where tl»e 
defendant, who w'as admittedly the patnidar, contended that he was not 
bound by the terms of his lease to pay the sum demanded, the words of the 
lease lieing “Tam responsible for all orders that may l»e fioni time to time 
passed by the Civil, Criinina] and Revenue authorities of the district resjiect- 
ing these villages, and for the exfienses in carrying out these orders,” it was 
held that the patnidar was not liable for a tax which w’hs im}K>sed on the zamindar 
by Act VTll (B. C.) of 1802. “ The tax under Act VIII of 1802,” oliserved 
the Judges, “ was imfiosed hy the fjegislature and not hy any local order 
of the zillah authorities : and the zamindar is liable. 1'he terms of the 
lease in this case do not, in our judgment, make the lessee liable, and the 
words of the lease quoted atx>ve are certainly not sufficient to iin|)ose upon 
him the burthen of paying a tax, which is levialile from the zamindar. We 
cannot annex incidents to written contracts in matters with respect to which 
they are silent. In the case (|uoted hy the Judge (Binhonnih Sircar v. Rani 
<8ori»omoyt), the ciixiu instances were not precisely the same. In that case, 
the suit w^as remanded to find whether the patnidar liore the dAk service 
charges under the old law', and whether, in that case, there appeared to have 
been a general engagement on the part of the patnidar to comply with all 
laws that might lie passed.” In Rohini Kant Kar v. Trip^ura Sundari Dnsi 
(8 W. R., 45) also, it w'as held that, although the pottah contains a provision 
that, if any item is laid upon the zamindar over and aliove the suddar jama, 
the patnidar shall bear a rateable portion of it, this provision does not include 
the charges connected with the zamindart ddk, because the zamindaii dAk is a 
matter unconnected with the suddar jama which a zamindar has to pay. 8ee 
also Maharaja of East Bnrdwan v. Roy (4 R. C. and C. R., 247). 

Landlords can not recover or collect dAk cess as rent. In Watson v. 
Srihrishna Bhaumik (I. L. R., 21 Cal., 132), however, it was held that where 
ddk cCas is claimed under the contract by which rent is payable, it must be 
regarded as rent, because it is claimed practically as part of the rent. 

A case, in which a zamindar sues a patnidar for dAk expenses aooozding 
to his patni jama, is a case of a nature cognizable by a Court of Small 
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Cauass; and, aa Huoh, liy section 27, Act XXIII of 1801, no s|iccM appeal 8u its for A Ak 

will Uc. (Mfihamja Dhernj Mtthinh Ohaml Bahadur v, Badha Bmodt • SSi 

dhurjf, ^ W. R., 617). A suit by a r^^mindar against liis patnidar for the re- CawsoCourti* 

oovery of money expended on account of aamindari ddk charges, which the 

patnidar is bound hy his contract to l»ear, is cognizable l>y Courts of Small 

Causes, and, consequently, no special appeal lies. (//. S. Brnkim v. 7Vi7o. 

fhan ChaHerjrf, 9 W, R., 618.) 

InHlnlmmL-AX is contrary to the u-sage of the country for n i^ttnidar to 
pay his rents hy monthly without a sfiecial agrt*eiiient for that pur|»ose, 

— (Joy Kiftken Mnkherjee w Janki Xath Mitkrrjrr, 17 W. R., 47.) 

JntereM . — See notes under s. 4 f|K>Ht). 

Deposit of rent in CottrL -Section til of the B<*ngal 1en«iicv Act applies 
to f>atni tenures. 

That section provides ; - 

‘‘(I) In any of the following case-s, namely: 

(ff) when a tenant tenders money on account of rent ami the laiidloni pAtuid<ir c,m 
mfuses to receive it or refuses to grant a receipt for it : deposit roiit. 

(h) when a tenant Itotind to pay money on acc^oiiikt of r«‘q| has it^iHson to 
believe, owing to a tender having U^en it^fusiMl or a tt'^ceipl withheld on a |ire- 
vioiis occasion, that the fawson to whom his rent is payable will not la* willing 
to receive it and to grant him a receipt for it ; 

(r) when the nmt is payalkle to co-sharerH jointly, and the tenant is 
unable to obtain the joint receipt of the co-shHr«*rt for the money, ami no 
person has In^en emjiowered to receive the rent on their Indmlf ; or 

(d) when the tenant entertains a hond fide doiiht as to who is entitled 
to receive the rent, 

the tenant may present to the Court, having jurisdiction to entertain 
H suit for the rent of his tenure or holding, an application in writing for |hu- 
mission to deposit in the Court the full amount of the money then due.*’ 

There can l>e no doubt that, under .Act V^III of iHlilt, a patnidar could 
deposit rent in Court. In Thakur Domm (iftMmin v. Pettry Mohan Maker jee 
(22 \V, R., 431), it was held that a patnidar may de|K>sit his rent in Court 
under s. 40, Aot VIII of 1809, the term * undertenant ’ in that section being 
wide onouglt to include fjatnidars, .Act VIII of 1809 provided for only one 
cas(^ in which rent could Is* deposited in Ck>urt, rf:.. when the tenant Itsd 
tendered the rent to his landlord, and the landlord had ref usi*d it. TIiih 
provision has l>een incor|>orated in s. 61 of Act VTII of 1 886, and a patnidar 
can defKmit rent in Court under the latter Act also. 

Effect of iriihdramd of def amt by Landlord. — In a suit decided by tlie Privy Ktfact of 
Council, in which a patnidar defiosited two years’ rent under this Act, and witbdrawikb 
the rent was withdrawn by the landlord hy a fietition, stating that 
“ ray tenant had deposited Rs. 1,043 rent due to me,” it was hM that hy 
such action the landlord must t»e regarded as having elected to recognise 
and confirm the patni tenure {Modhu Sudhan Sing v. Hooke, 1. L. R., 

26 Cal.. 1 ; 1 a W. X., 433 ; L. R.. 24 I. A., 164). The mere deposit of rent in 
the Colleotor*s oflfioe hy the purchaser of an under-tenure in his own name ; 

and that of the registered tenant is not sufficient notice of such imrohase to 
the zamindar, nor is the mere acceptance by the zaminrlar of rent so paid an 
aoknowledgment on his part of the purchaser as his under-tenant ; but It is 
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otherww when there ie ftcceptanoe with notice, notwithstanding that the 
transfer has not fjeen registered. — (Mriianjai Sarkar v. Qopal Chandra Sarhar^ 
2 B. L. R., A. C., 131 ; 10 W. R., 466.) 

Remedy where excess rerd is exacted by the zamindar , — Any sum, which 
* is collected by a landlord in excess of the amount due to him under the agree- 
ment with his tenant, is an exaction, for the recovery of which a suit will 
lie under s. 75 of the Tenancy Act. It is not, however, an exaction when 
the excess is recovered by legal process. Where, for instance, a tenant sup- 
plied the zamindar with rice on the agreement that the value of the rice was 
to l)e deducted from the rent, and the zamindar, without making the de- 
duction, sued the tenant under Regulation Vlll of 1819, and recovered the 
full amount of the rent, it was heltl that this was not an exaction under this 
section. “ T\w tenant,’' observed the Court, “ might have contracted his 
liability to pay the amount, and might have demanded a summary investi- 
gation as to the amount due, and he might have stayed the sale of the tenure 
by depositing the amount claimed. Instead of doing so, he f>aid the amount 
claimed to tlie zamindar. The zamindar having recovered the amount 
under the pixx^eeding prescrilied by law, tlie question is wliether that is an 
undue exaction. He possibly might have demanded more than was due 
after allowing for the rice supplied, but the defendant, instead of demand- 
ing an investigation, paid the amount claimed with knowledge of all the facts. 
Can this lie said to lie an illegal exaction of rent within section 10, Act X of 
1859 ? We think that it is not an illegal exaction of rent within the mean- 
ing of that Act ’ ’ — (Ch amhnmmi v. JMiewlra Xnt/t , Marsh., 420). Observe that 
a suit to recover a sum of money, alleged to have l)een paid by the plaintiffs 
to the defendants in excess of the sum deniandable by the latter from the 
former on account of I'oad-cess and public works cess, is governed by Art. 96 
of the second Schedule of the Umitation Act — {Mnthtfra Nath v. Steely I. L. 
R., 12, Cal., 5.33). 

Enhancement antf atHitement of Rent , — There is no provision in Regula- 
tion VIII of 1819 for enhancement or abatement of rent. The provisions of 
s. 52 of the Bengal Tenancy Act will, therefore, apply to such coses, the object 
of s. 195 {e) of the latter .Act lieing that the Bengal Tenancy Act should l>e 
held as supplementing the patni law' {Dnrga Prasad Bandajmdhya v. Brindaban 
Ray, I. L R., 19 Cal,, 504). Section 52 of the Bengal Tenancy Act says : — 

52. (1) Every tenant shall — 

{a) l)e liable to [>ay additional rent for all land pioved by measurement 
to Im) in excess of the ai^ for which rent has been previously paid by him, 
unless it is proved that the excess is due to the addition to the tenure or 
holding of land which Imving previously belonged to the tenure or holding 
was lost by diluvion or otherwise without any reduction of the rent lieing 
made ; and 

(5) be entitled to a reduction of rent in respect of any deficiency proved 
by measurement to exist in the area of his tenure or holding as compared 
with the area for which rent has l)een previously paid by him, unless it is 
proved that tlie deficiency is due to the loss of land which was added to the 
area of the tenure or holding by alluvion or otherwise, and that an addition 
has not been made to the rent in respect of the addition to the area. 
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52. (2). In determining the ares for which rent Iiaa lieen previoualy 
paid, t|ie Court shall, if ro required hy any party to the *uit. haw regard 

to*— -- 

<«) the origin and conditionn of the teimnoy, for inMtaiiue, wheUier the 
rent was a consolidated rent for the entire tenure or liohiing ; 

« (6) whether the tenant lias lieen allowed^ to hold additional land, in 

consideration of an addition to his total rent or otherwise, with the know- 
ledge and consent of the landlord ; 

(r) the length of time during which the tenancy has lasn^i without dis- 
pute as to rent of area ; and 

(ff) the length of the measure used or in local use at the time of the origin 
of the tenancy, as comfiared with that usetf! or in local use at the tiiiii* of the 
institution of the suit. 

52. (3). Tn determining the amount to lie luldeil to the rent, the Court 
shall have regard to the rates payable by tenants of the same class for lands 
of a similar description and with similar advantages in the vicinity, and. in 
the case of a tenure- holder, to the profits to which he is entitled in n^s|M*ct 
of the rent of his tenure ; and shall not in any case fix any n»nl which, under 
tlie circiimstAnces of the case, is unfair or iiuMfuitahle. 

52. (4). The amount abated from the rent shall Imar the same pro- 
liortion to the rent previously payalile the diminution of the total yearlv 
value of the tenure or lioldiiig liears to tlie previous total yearly value thereof, 
or, in default of satisfactory proof of the yearly value of tlie land lost, shall 
liear to the I'ent previously payable the same proiKirtion as the diminution 
of area liears to the previous area of the tenure or holding, 

52. (5). When in a suit under this section the landlord or tenant is 
unnlde to indicate any particular land os held in exc^ess. the rent to lie added 
on account of the excess area may lie calciilaterl at the average rate of rent 
|)aid on all the lands of the holding exclusive of such excess area. ^ 

EnhtnremefU of rent, — It very fre<piently hapjierw that a leasci, which 
conveys a certain numlier of higha.s with certain defined iioiindarif^H. contains houndarlM. 
in reality a greater quantity of land than is siiecified ; and the question whether 
this excess land is liable to assessment fumisbes a constant soiiroif of litiga- 
tion. It seems, however, to lie tolerably settled by a nuinlier of recent 
decisions that, where the lioundaries aie given, the lease covers all the land 
included within those lx)undaries, whether in excess of the quantity siieci- 
fied or not. In such cases the lease is not to lie construed as a lease of so 
many bighas and no more, but as a lease of certain lauds, the numlier of bighaa 
being added more by way of description than of limitation {Januki v. 

2 W. R., Act X, 33). Where the iMiUtih purflorted to convey one bigha of 
land, moie or less, and within certain lioundaries, that the test of 

what was really conveyed was not the area of land, but tlie lioundaries of that 
land. (Shih Chandra v. Brojo Nath^ 14 W, R,, 30.) A tenant was held to 
lie entitled to hold the whole of the lands comprised within the dag^f endorserl 
On the potiah as included in. and appertaining to, his nwuraJti tenure, notwith- 
standing that measurements nia«le sulisequently showwl Uiat the area was 
larger than was formerly ascertained {Modee H addin v. StindeSf 12 W. R., 439). 

Where, however, the land is undoubtedly included in the original tenure, but 
it was found on a fresh lueasurement that there was a mistake in the former 
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meH8ureinent, the tenant m >K>und to pay rent for the excetw land (17 W. R., 
33). »See alflO Puhhmn v. Moktfshimr, (18 W. R., P. C., 5). 

A tenant may encroach upon the adjoining land of hia landlord or he 
may do eo on the neigh liouring land of a third peraon. In the former cane 
the law now ia that the landlord may either treat him aa a tenant in r6a|>ect 
On landlord'M excem land or as a trespaaser at hin pleasure. (Ikivid v. Ramdhon 

6 W. R.. Act X, 97 ; Hnjnu^um Mitrn v. Guru Chtrun AicA, ft \V. 
R., Act X, Ifttt ; Shimjha v. Dnrga Rgit 7. W. R., 122 ; OuUtmali v. Gopttl 
LaU Tfuiktir, 9 W. R., ftii ; If*kan Chandra Mitrn v. Ham Hnnjan Chackraivtrti^ 
2 C. L. J,, 2i>). “ We think,** olwierved Markby, J., in Gnnron I Htss v. laam 

Chund^r (22 W. R., 24ft), “ the true presumption as to encroachments made 
by a tenant during his tenancy upon the adjoining lands of his landlord is 
that the lands so encroached Uf»on are added to the tenure, and form part 
thereof for tlie benefit of the tenant so long as the original holding continues, 
and afterwards for the lieneHt of his landlord, unless it clearly ap|>eared by 
some act done at tlie time that the tenant miule the encroachment for his 
own benefit. This is the clear rule of English law which is supported l>y 
reason and firinciple. In India, w'here there is a great deal of waste land, 
and where quantitic^s and Itoundaries are very often ill-defined, theie are very 
strong reasons for the application of such a rule. And the principle upon 
which the rule is founded is one of general application, namely.* that if an 
act is capable of being treated as either rightful or wrongful, it shall l>e treate<i 
*is rightful. We know of no casc^ in which the principle has lieen expressly 
recognised by judicial decision in India, but it is in accordance with the 
principle laid down by s. 4 of Regulation XI of 1825 as the increase of land 
by alluvion. In practice also encroachments made by the tenant ate not 
considered as held by him absolutely foi* his own benefit against his landlord. 
If it were so, the tenant would in tw^elve years necessarily gain an absolute 
, title under the Statute of Limitations ; but we do not know of any case in 
which a title has been thus established.” In Pralhad v. Kedar Nath Hf^e 
(1. L. R., 25 Cal., 302), it was held that “ when a tenant encroaches upon 
the land of his landlord, though the landlord may, if he chooses, treat him as 
a tenant in respect of the land encroached ii)K>n, the tenant has no right to 


oom|)el the landlord against his will to accejit him as a tenant in respect of 
that land.’' But it does not follow^ that, if the landlord has exercised his 
option to treat him as a tenant for some time, he can turtt round and treat 
him as a- trospasser at any time {Abdnl Hamid v. Mokini Kanta Shaha, 4 
C. W. N., 508). In the latter case an encroachment made by a tenant 
Ufmn land adjoining to, or even in the neighbourhood of, his landloi'd is 
presumed, in the absence of strong evidence to the contrary, to lie made for 
son’iHand!*^* the lienetit of the landlord, and this rule applies to all lands so encroached 
upon, w^hether the landlord has any interest in them or not. In such 
cases the landlord is entitled to ad^tional rent for the lands so added 
{Naddinr Chand Shaha v, I. L. R., 10 Cal., 820). And even if he 

has acquired a title against the third person by an adverse possession, he 
has acquired it for his landlord and not for himself. (Ihid.) 

Where land accretes to an under-tenure, the right tA occupancy in the 
land passes to the owner of the under-tenure, and not to the zamindbr. The 
general law u{K>n the subject is contained in clause 1, section 4» Relation 



PATNI SALE LAW. 


27 


K 


Xlt which w as.followM : “ When Innd may l»e gained l>y *traciual acceti- 
aioniy i^hether from the recf^ of a river or of the aea, it aha It l*e considered 
as an increment to the tenure of the }KM>ion to whoac^ land or eatate it ia tliua 
annexed, whether such land Ih% held immediately fit>iti (iovemment by a 
zamindar, or a« a nuliordinate tenure hy any deacription of undertenant 
.whatever; provided that the increment of land thiw ohtaiiuMi kIihII not en- 
title the person in {tOHsesaion of the estate or tenuiv to which the land may 


Increase by 

accretion. 


be annexed, to a ritiht of profierty oi |iermanent interest thert'in U^yond 
that jiosaessefi by him in the estate or tenui^e to which the lan<l may Ih^ an- 
nexed : and shall not in any case la* umlerstooil to exempt tlie holder of ii 
from the payment to (Government of any assessment for the |.)ui»lio reveruu* 
to which it may l>e liable under tlie provisions of l<e>;ulHtion II, IHIO, or ol 
any other Re]|fiilation in force. Nor, if annejreti to a sni*fo‘(ii»tttr U nurt hi'ld 
under a superior landholder, shall the under-tenant, whether a klnid- 
kasht raiyat holditi</ a uoturuHi tMtmrari teriim* at a fixed rate of rent |iim 
higha, or any other description of under- tenant, tiuhtr foj hia i ntfogun* 
or t'JttahlMeif to an incrc^ase of rent for the land annexeil to his tcMiure 

hy alluvion, l»e considered exempt fioiii the payment of any increase of rent 
to which he may Ih‘ jointly liahle." (lausi* I, s. 4 of Regulation XI of XI of 
lH2o, refers only to under-tenants intermediate Ih*! ween the /.amindai and 
th(^ raiyat. and to khtitlkont or other raiyats who }»08s4*ss some permanent 
interest in the land. {Zahirrmtidn \\ i'tntqMf, 4 W, R., o7). 'Hie party 
to whose lands new formations gradually accrete is entitled to them, though 
he may not have lost any lands, an<l though the accretion may have been 
caused hy the w’ashing away of file la mis of another fierson l.b/#s>«o^/A v. 

2 W. R., 29r>). As long as any t»ortion of the estate is in 
existence, the /.amindar is entitled to claim the land accreting to it as forming 
by law part of that estate. — {Wotolutn \fohnn v. Watwm dr fV^. Sp., W . 


K , (H.) 

Where land has hec»Ti ailded to the joft of a tenant hy grailiial accretion. Incicaned^ 
the landlord is entitled to an inci-eased rent on account of such accretion on to 

the conditions laid down in Reg. XI of 1825 [ShnrrtMhvhi Jfowt v. i^arhutlif (stmlitious 
H C. L, R., 3ti2). Se<‘ also Mohon v. Hitt (5 b. K., XI), A *" 

suit for enhanced rent w ill lie for the increase of the area of a jol*^ after accre- 
tion {Hura Sumiori v Uopi Sandtui, IRC. R., 55!f ; Hrojrndrr Ktirnar v. 

(Jpendro Narain^ I. U R.» 8 Cal., 7()ti; fUnnvitlhi v. htHniti Ihutm^ 1. b. R., 5 
Cab, 823). The accretion shouhl Ik* assessc^d at tlie same rate as the parent 
tenure {GoUim AH v. KalikrUhno, 1. b. R., 7 C^b, 47h; 8 C. b. R., 517). In tssessment. 
this dUpe, however, it was not laid down that there should he an inHexible 
rule applicable to all cases, but, liavtng regard to the particular circiiin 
stances of that case, it was thought that the accreted land should hear the 
same rent as was payable in resjiect of the land inctudeff in the original 
tenure. {Chooratnoneti \\ Hmtrah MilUf Company, 1. b. R., II Cab, 5l8i.) 

Wiere a mokurrari is granted at the full letting value of the land comprised 
in it, it would Ije unjust to assess the new Iy*added land at the rate of thtf 
original moknrrnri, if the accreted lands lie of inferior (|uaiity ; on the otliet 
hand, if the accreted lands be of superior quality, or, if in fixing the irnkurrari 
mnt, a lower standard than the full letting value was adopted in considera- 
iiion of any bonus paid, it would lie unjiuit to the landlord to fix the rent 



28 


PATNI SALE LAW. 


[PART I 


Reformed 

flite. 


Back-rent. 


Suit for en- 
kanoement 
of rent. 


Diliivion. 


of the accretion at the rate of rent fixed in reapect of the original tenure. — 
IfM. But, in the aiiaence of any special circumstance, the rate of rent to 
lie assessed upon tlie aceretion should lie in proportion to that paid for the 
parent tenure. — Ibul, An increment is to be regarded as a part of the 
parent tenure, and the landlord cannot ti-eat the increment as a separate 
tenure altogether and, ti'eating it as a part and {laroel of the parent tenure,* 
he can claim such relief as under the law he is entitled to obtain as against 
the tenui'e-holder. (A^mnuUa v. Mohini Mohnn^ 1. L. R., 26 Cal., 739). 
If there has lieen a diluvion, and the tenant was pa 3 dng on for the portion 
washed away, the reformation of that portion will not make him subject 
to enhancement. If, however, after the diluvion he has obtained a reduction 
of the rent, a reformation will again subject him to enhancement. — (Com- 
pare Hem NaUi Dnit v. Ashgur Sirfhr, f. L. R., 4 Cal., 894.) 

There is nothing in the Bengal 'J'enancy Act to debar tlie landlord from 
claiming back-ients for any additional area, if such additional area was in 
the use and occupation of the tenant. {Jugernath v. Jumtmn, 1. L. R., 29 
Cal., 247 ; sei^ also Assnnulltt v. Mohini Mokan^ ]. L. R., 26 Cal., 1.39). There 
is no provision in s. *52 or in any other section as is to lie found in s. 1Ji4 
which prescribes the time from which a decree for enhancement of rent is 
to operate. — IbitL 

A suit tor enhancement of rent cannot lie maintained by one joint 
landlord making the other joint landlords defendants in the suit {Hoy Jotimlrn 
Nath ('homihvri v. Prostmno Knomr Banerjee, J5 C. VV. X., 74; 3 C. C. L., 
76). Section 188 of the Btmgal Tenancy Act reipiires that, where two or 
more iiersons are joint proprietors, they must all join in bringing a suit for 
fulditional rent for additional area {Oofml Chtmthr v. UmeAh Narain, 1. L. 
R.. 17 Cab. 69.5). 

Abatement of rmL Before the passing of the Bengal Tenancy Act 

(VIII of 188.5), a tenant was entitled to an abatement of rent on the 
ground of diluvion, unless precluded by the term.s of liis kabuliyat from claim- 
ing such abatement. In AffsarmMeen v. Mnsst. Shoranhi Bala (Marsh., 
.588), a talukdar claimed an abatement of rent on the ground that a portion 
of his taluk had been washed away by a river ; and the question arose whether 
he was entitled to claim a diminution of ront on this account. The Court 
held that he was so entitled, unletts ihren mat an expre/m Htipnlaiion that he 
ithoM pay, whether the land hhis mathed aimy or not, If a' man,"' oliserved 

the Chief Justice, stipulates to pay rent, it is clear he engages to pay it 
as a compensation for the use of the land rented, and indefiendently of sec- 
tion 18, Act X of 1859. VVe are of opinion that, according to the oidinary 
rules of law% if a talukdar agi’ees to pay a certain amount of rent, the tenant 
is exempt from the payment of the whole rent if the whole of the land 
be washed aw^ay. According to English law, a tenant is entitled to abate- 
ment in proportion to the quantity of land w'ashed away, and he is 
entitled to that aliatement in a suit brought by the landlord for arrears of 
rent.*’ This question was further discussed in a sulisequent case, in which 
the tenant claimed an almtement upon the ground that part of his land had 
been washed away, and that a part> of it had been covered with sand. ‘ ‘ We 
tliink,” oliserved the Chief Justice, upon principles of natural justice and 
equity, that, if a landlord lets his land at a certain rent to be paid daring the 
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perM of occupation, and the land is, by the act of Cod, put in «uch a atate 
that the tenant cannot enjoy it, the tenant in entitled to an Hhatenient. The 
first question then is, whether there was any Htipiilation in the kabulvai 
which precluded the tenant from claiming an aUtement, if, by an act of Cod 
any portion of his land was washed away ? If jt is found that, according to 
an express stipulation in the kabulyat, the tenant is not entitles! to any 
abatement by reason of any imrt of the land Jieing washed away by the act 
of (iod, then the tenant is not entitled to abatement during the term of 
that lease. But it is said the least* is at an end ; but we think that, when 
a tenant holds on after the expiration of the lease, he does so on the terms 
of the lease at the same i-ent and on the same stipiihitioiis us are men* 
tioned in the lease, until the parties come to a fresh settlement “ {iSheik 
Enayet UUa v. Sheik Elahee Buksh, Spl. W. H., Ael X.. 42; 2 Hoard's 
Rep., 62. Qtwre.-^Bftnt Chum v. 10 \V. R., 270). Xow. undiu section 

179 of the Bengal Tenancy Act of 1885, tliere is nothing to (uvvent a pm- 
prietor, or a holder of a permanent temii-e, in a jiermnneiitly-settled area fioiii 
granting a permanent tnokfirniri letise on any tertiis agriHai on la*lweeii him 
and ids tenant. Thus in A’aiu/fi Lall Muktrki v. KywmhHn Stmhr (tl C, 

W. X., 880), where a tenant held umler a |M*rmanent mfdnrrttri lease which 
contained a clause to the effect that “ the cultivation, non eultivation, 
decrease, increase, tliluviation or accretion, profits and loss of the same land 
are all at my risk," it was decided that he was not entitled to get abatenieni 
of rent by reason of a portion of the land in his occupation having l»een dilii- 
via ted hy the action of a river. 

A tenant is entitled to an abatement of rent not only w hen the 
ai-ea has been reduced by rliluvioti, but also owing to other causes. 
Tims, a ptHnidar claimed abatement ol the jmna of his patni on 
account of lands taken iijj for public purfioses. as well as a refund 
of the rents paid in excess for a number of years. HM that a patiiidar 
can sue for abatement under .Act X of 1859 {PwMonno Moyi JhtMsi \ . 
Sunduri Coernwri Uehya^ 2 W. R., Act X, :U»). A patnklar may 
claim abatement u|K>n the ground that the land is absolutely lost to 
him and he is also entitled to some share of the com|»ensat ion- money 
{Bhoxvanv Chfiran Churkerbutty v. Land AcquinitioM J deputy ( idhrtor 
of Bogm and another ^ 7 C. W. X., 130). The same view was taken in 
the case of Lula Jyoti Frokash Nandi v Jtfyendra Narain Boy (IJ C. \\. 

X. , 52n). In a suit for rent by a zaniindar against a fsitnidar, the latUu 
claimed an abatement of the rent on the ground that |»art of the land included 
in the patni tenure had lioen acquired by (Government for public pur|ioseH. 
The kabulyat executed by the patnidar contained a provision to the effect 
that, if any of the land settled should Ije taken up by (k>vernment for public 
purpoeea, the zamindar and the patnidar should divide and take in equal 
shares the compensation -money, and a further provision to the effect that 
the patnidar should make no objection on the score of dilution or any 
other cause to pay the rent fixed or reserved by the kabxdyat" Held that 
the paMdar was entitled to the alMtement. In this case Field, J., in con- 
stming the clause in the stipulation, observed ; ** It appears to me that tlie 
taking of land by Government for a public par|jose is not a csause of the 
same nature as diluvion, and for this reason : \^'hen land is washed away by 
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action of the river, the thing itse|f out of which the rent isHues in deatioyed, 
certainly for a time, although it i» quite pomible that by action of the 
name river there may be a reformation. But, in the cane of reformation, the 
cuHtom of the country in that, where an abatement han been allowed for 
diluvion, enhancement ia claimable for alluvion. When land is taken,, 
up by Government, the thing itself out of which the rent issues is not des- 
troyed ; it continues to exist, and the < Government pays what must lie taken 
to lie the market value of the land at the particular time. It therefore 
appears to me that it is impossible to say that the taking of land by Govern- 
ment for pulilic purposes is a cause ejusdum gemrU (of the same kind) with 
diluvion." Norris, J., remarked: " In construing this document it can not 
reasonably lie held that the taking of part of the land by the Government 
for the purposes of a railway is e.pmdum geMeris with land abating oi 
increasing by reason of diluvion anil alluvion, or, in other words, by the 
act of (fod ; and 1 am strengthened in coming to this conclusion w'hen 
it is manifest that there w'as present iiefore the minds of the parties, 
at tlic time the patni settlement was granted by the plaintiff, the fact 
that the (Government was likely to take a iiortion of the land included in the 
settlenient for the purfjoses of a railway; and if the parties intended that 
there should he no abatement of rent when (Government exercises its powers, 
in addition to making an .express provision for tlie distribution of the poin- 
peiisation- money, they would have further stated that there would l»e no 
abatement of rent ” (Umt Snnkar Sircar v. Tarini Chandra Singhs J. L. R., 
9 Cal., 571). A kabulyat contained the following clause : — “ In regard to 
the aforesaid rent we take upon ourselves the risk of flood and drought, of 
death and flight, of alluvion and diluvion, of profit and loss. In no case 
slmll we be able to claim a reduction in the rent, nor will it l>e open to you 
to demand more on account of alluvion, Ac." During the lease, a portion 
of these lands was taken up by (Government for the purposes of a railw'ay 
and cotiifiensation w^as paid to the lessor. The tenant claimed to make a 
ileduction from his rent for the land taken away fipni him. Held that such 
a claim did not come under the meaning of the w'onl ' ' abatement ' * as used 
in the Rent Law', nor was it intended by the parties to be within tlie clause 
of the lease, but that tlie land having been taken from the whole area 
demised, not by natural causes, but by t^is major, the ijaradar was entitled to 
a deduction from the rent on his showing that there were tenants of his on the 
land, who, before the land w'as taken by (Government, paid rent to him which 
they had now ceased to pay {Watnon df Co, v. Nictarini Oupta, 1. L, R,, 10 
Cal., 544). 

Restniiption A patnidar may claim abatement on the ground that }x>rtion8 of the 
rhakv^raii. included in tlie patni have been resumed as chakeran by Government 

(Haro KriBhna Banerjee v. Joy Krishna Muherjee, 1 W, R., 299). 

Where a tenant, after obtaining a lease for a certain quantity of land, 

SroiuthTde-***^ evicted from a portion of it owing to the defective title of his lessor, it 

f^t Of letiNor*H was held that ha was entitled to an abatement of rent. * ' When a landlord,* ' 
oliserved the Court, “ leases any portion of land without any further sti|fu* 
lation with regard to tlie title, he does thereby impliedly undertake Uiat he 
has Huflicient title to support the lease, and he guarantees the tcmant quiet 
possession and enjoyment. This is the result of the law' of Ei^land, and 
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we b^eva that it has always iieen held tp lie the same heie/' 

Fat CikwMury" v. Him LaU Pal, 1 B. L. R.. A. C., 87 ; 10 VV. R.. 120). If the 
tenant be evicted from the 1and<9 demised, or tlioy l»e recovered liv a title fiara* 
mount, the leasee is diachar^l from the |>ayment of the rent fixim the 
^time of such eviction, and if he is evicted .from u fwrt, the n*n1 is to Im* 
diminished in profxirtjon to the land front which he is evicted 
wtfad Jhn v. LaUa Got^ind Pfrshad, 12 W. R., 1010. 

A patnidar sued his zamindar and obtained a dt^ree for almtenieiit ol Ahataiiient 
i-ent on the ground that the as^ta of the patni fell short of the amount stated the ground 
in the lease. that the abatement was to take erteot from the commence- 

ment of the imtni lease {Raja Nihuoni Singh Iho v. SartMla PrtMmf Hakher^ Ji«wtM. 
y'ff, 18 W. Rm 434). So also, where in a suit for i*ent a tenant, who did not 
obtain possession of a ^xirtion of the lands let out to him. pleaded that he 
was not hound to pay rent for that portion, it was hrhl that he was entilhxl 
to say so, and that it was not necessary for him to bring a separate suit for 
abatement (Siha Kumnri Ihhi v. Pal Chatnlhanj, 12 C. \V. N., 787). 

A suit for abateinent of rent by a patnidar on the ground of fraud, cauHt»d M iHtmlUiis- 
by the concealment from him of the existence of an intermwiiafe tenure ****"• 
created hy the zamindar, is inaintainahle under section 23, clause 3. of 
Act X of IHTitt. Section 18 of that Act is not applicable to such a caw* 

(SfKtker Alt v. Um^ila Ahyah/a, H \V. R., 584). In a suit for arrears of rent 
from a patnidar where the plaintiff stated that he bad. on an allegation made 
hy the defendant that a dacoity bad taken place in her house, allowed her 
an abatement, but, Hnding from a judgment of the Kigh Court that no such 
dacoity had taken place, he claimed full rents, it was contended on his liehalf 
that this grant of abatement of rent by him was a voluntary actf on liis |iar( 
from which he could resile at any moment. The Juriges, however, nunarked 
that as “ no notice of such intention to resile from the agmunent was given 
to the defendant, we think that (he argument can not lie sustained even if 
the contention is correc^t law, U|)on which we give noofiinion {Raja Knagtl 
Hossein v. Bihi KhoohnnniHJta , 11 W. R., 248). 

If the tenant knew that the area of land leiwed to him was less tlian that Cusa in which 
mentioned in his pottah, it was hdd that he w'asnot eiititlerl to an abatc*ment 
of rent on this ground {Tripp v. Kali Dann Mnkrrji'r, Spl. W. H., Act X, 122). Mhatemnt. 
Xor would he be. entitled to an abatement, if he came into [lossi^ssion of a 
leas quantity of land through his ow'n fault (SiUtnaih Ratai v. Hhiw ('hander 
Mika, 17 W. R., 418). In Peart/ Mahon v. .4fiaf, Ch twl <10 C. L. R., 526), 
a portion of certain land held under a patni having lieen taken up hy the 
Oovemmeiit for public purposes under the i.«iind Acijuisition Act, the zamin- 
dar declared bis intention of granting no aliatement of rent, and, acting upon 
this declaration, the patnidar was allowed to appropriate the whole of the 
compensation. The patni w'as subsequently sold under Reg. VH I of 1 8 111, 
with notice of the amount of the original rent, and the purchaser now suetl 
for abatement of that -rent. He did not allege that he ha<l no notice of the 
ptooeedtngs -uiider the Land Acquisition Act — Held that the plaintiff must 
be ^esttfued to have had notice of tliese proceedings, ami that it was, there- 
fore, inoumbeiit upon him to have made enquiry regarding the poaitioii ol 
tihe jwiftiiy and that, under the circutnstanccs, he w^as not entitled to the 
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Abatomenfc Under the old tenancy law a tenant, who claimed an aliatement of rent, 

how claimed, had three ooureee open to him. He could either sue for a reduction of rent, 
or wait until sued by his landlord and then plead that he is entitled to a certain 
reduction (AfMtrootlen v. Mttaei, Shoroahtt Bala Debi^ Marsh., 558) ; or he 
might complain of an excessive demand of rent, and sue for a refund of the^ 
sum which had been Exacted from him. When a raiyat had l.>een compelled 
to pay an excess rent for 1265 of Rs. 90, for 1266 of Rs. 199, for 1267 of Rs. 
195, for 1268 of Rs. 1,126. In all Rs. 1,617, and sued the zamindar to recover 
the excess, it was held tliat the suit was not barred by limitation under sec- 
tion 30, Act X of 1859. Xo doubt,** observed the Court. when a dilu- 
vion took place, the plaintiff had a right of suit to obtain an abatement of 
bis j(ma, if the zamindar had refused to grant such abatement. But he was 
not l>ound to sue for that pur{K>se. He was not actually injured until 
compelled to jwiy the rent named in the fxifbt without the allowance of the 
abatement he claime<l. Upon that payment having been extorted from 
him, he had a new right of action, and as the suit would ap^>ear to have lieen 
brought within one year from that date, we think it was in time ** — (Barry 
V. Abdoal Alif »Spl. W. R., 64 ; 2 Board's Re|)., 85 ; Baja Nilmoni Singh v. 
Annoda Prasad^ 1 B. L. R., F. B., 97 ; 10 W. R., F. B., 41). Under the present 
law, section 52 (1) (b) of the Bengal Tenancy Act, it is not clear whether “ 
reduction of rent on account of a decrease in area can l>e claimed as a set- 
off or only in a suit brought for the (lurjiose. The words ‘ ‘ every tenant 
shall be entitled''^ in that section seem, however, to |x>int to the conclusion 
that l)Oth these courses are ofien to him. As rent is a recurring cause of 
action, a tenant may set up a claim to abatement in a suit for the rent of any 
particular year, notwithstanding the fact that he has paid full rent for 
several previous years (Mahtab (hand v. Chitro Kimari, 16 W. R., 201). But 
where the defendants (darpatnidars), who \iere sued for arreai's of rent by 
the plaintiffs (patnidars), alleged that a ^lart of the land had been taken 
up by Government twenty-four years previously for the purposes of a 
railway, and claimed an abatement on that ground, it was held that, 
though the Limitation Act may not prevent a defendant from setting up 
such a defence, still the great delay in this case, combined w'ith other 
circumstances, disentitled the defendants to any relief in a Court of Equity 
(Ram Narain ChackerbuUtj v. Palin Behari Singh, 2 C. L. 'R., 5). 

When once it Is determined that a tenant is entitled to an abatement 
be^i^ctod consequence of the subject of tlie denuse having been diminished, 

how aioer- whether by reason of its destruction as in the case of diluvion, or otherwise, 
tained. Q^iy thing that requires to l>e settled is, what was the amount, w'hat was 

the portion of the original rent, which was referable to the portion of the 
tenure which has disappeared? Where there is nothing in the pottah to 
show that the rent was ap|x>rtioned in parcels to the different parts of the 
whole land held in f)atni, the only ivay to arrive at a conclusion as to how 
much of the whole rent is attributable to this particular portion is to deal 
with it as a matter of proportion only ; that is, such a sum ought to be de- 
ducted from the wiiole rent as would bear to that whole rent the same pro- 
portion as the annual value of the portion of the land which has disappeared 
bears to the annual value of the land originally leniaed (BrojanoBi Pad Chew* 
dhury V. Hira LaU Pal, 1 B. L. B., A. C., 87 ; 10 W. R., 120.) The siunft pdn- 
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oiple wms laid down in Lala Jy(Ai Prokash v. Jogendro Narain Ro^ (U C. \\\ 

N.* and applied to a case, where it was found that tl»e aamindara had 
taken the whole of the conipensatlon>inoney» which a^as assessed at 20 times 
the annual rental of the ix>rtion of the patni acquired hy Oovemment under 
the Land Acquisition Act, and it was held that the itat'nidar was entitled to 
A remission of the amount which represented the annual rent This 

principle is in conformity aitli that laid down in cl. 4, s. 52 of the Benik^al 
Tenancy Act. 

The plaintiff obtained a patni lease of certain villages from the defen- Kes judicata 
dant in 1861 at an annual rent, and in 1865 was evicted from a fiortioii of 
the property. She took no ste|i8 to obtain an abatement; but, inasmuch o'! 

as she did not pay any rent for the year 1871, the defendant biought ii suit 
against her for the rent of that year. The plaintiff set up the defenot* that 
she was entitled to an abatement of Rs. 155 fiom her ivnt, the sum repre- 
senting the annual value of the pro|K^rtv which she liad lost in oonsequence 
of the eviction. In that suit it was decided that the amount of abatement 
she was entitled to was Rs. 42. Xo ap{ieal was made against that decision. 

In a suit brought i>y the plaintiff for the purpose of obtaining a |K«rmuneu( 
abatement of her rent, she claimed the procise measun^ of abatement, ri:., 

Rs. 155, which she had claimed in the rent-suit brought against her by the 
defendant. Held that the que.stion was rtn jadicntu^ it having been raised 
and decided in 'the former suit and the que.stioii of abatement baling Uhmi 
determined lietween the parties not only for the year of which the nmt was 
in suit, but for all future years {Xfdjo Durgn Dam v. Fotjzbux t'4oay//#wry, 

I. L. R., 1 Cal., 202.). 

He fund, — Where a bonus is paid for a patni taluk not in existence, there Ketiind. 
is an entire failure of consideration, and the person paying the lionus is en- 
titled to a refund of it. The firinciple ('uveat emplor is not applicable to 
such a case (Kiato Lull Moitro v, Kooimr Hog, 5 \\\ R., 2112). In 

Mukund Chnnder Roy v. Pran Kishen Pul (UiowdJtury (Spl. W. R., 287 ; L. 

R., 67), wfiich was a suit to recover the consideration -money paid hy the 
plaintiff for a putni lease wliich the plaintiff had been iiiduoi^d to take by the 
fraudulent representation of the defendants that kluis {tOHsession woiiM (>e 
given to him, it was hM that tlie plaintiff’s pro^jer course was to repudiate 
the lease and to bring his action as soon a.s lie found he could not get the 
kind of possession wliich he had paid for, iastead ot waiting for nearly ti\'« 
years : There having been great delay and partial ixisseHsion having lieeii 
obtained under the patni lease, the suit w'as dismissed. A zamindar (.*1) 
gave certain villages in jxitni to /f, and received consideration-money and 
rent for them from him ; but B never got possession of them, or derived any 
benefit from the patni, it liaving been found that the villages belonged to a 
third party as lakherajdar. The latter obtained a decree against A in a 
suit to which B was made a party. Held that the advertisement published 
by A, setting forth a description of the villages and calling upon intending 
purohaaers to come forward, was substantially an implied warranty of title 
and would, in any case, make liim responsible to the purchaser deceived by 
such misrepresentation. Held also that, in cases like this, it would be suffi- 
cient piool of fraud to show tliat the fact of own^liip as represented was 
false, and that the peraen making the representation had knowledge of a fact 
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eontrary to it. Hdd aleo that, fraud having been eubetantialiy alleged, 
the absence of a stipulation to refund did not protect A from refunding 
(Rajah NUmoni Singh v. Mes^s. Gordon Stmrt dr Co., 9 W. R., 371). A 
claim for a refund of rent paid in excess must be brought in the Civil Court 
(Prosunno Ooomari Dassya v. Sundar Coomari Debya, 2 W. R., Act X, 30), 
Where the plaintiff hi|d, in a former suit to recover a part of the oonsidera- 
tioti-money and the excess rents paid by him on a paint settlement which 
the defendants had induced him to take on a false misrepresentation regard- 
ing the lots included in it, obtained consequential damages, it was hdd that 
he could not succeed in a second suit to get back the so-called excess of rent 
paid by him in terms of the patni pottah since the institution of the first 
suit. When once the cause of action was matured, the subsequent occur- 
ranee of further damage after or before the adjudication of the original matter 
does not originate a fresh cause of suit (Raja NUmoni Singh Deo v. Isstir 
Chandra Ofutral, 1) W. R., 121). This decision was, however, overruled in 
Raja NUmoni Singh Deo v. Annoda Promd Maker jee awl others (10 W. R., 
F. 6., 41), in which it was Afifd that where, in a former suit, the plaintiff, a 
fHxtnidar, sued his zamindar for abatement of rent and for a refund of the 
consideration-money and rents paid by him for three years, a suit for a refund 
of rent for three subsequent years is not barred. The plaintiffs held a patni 
under the defendant sometime in the latter part of 1277 (1870). Govern- 
ment took up for public purposes 147 bighas of land out of the patni, but the 
defendant, in spite of that fact, continued realizing the full amount of the 
former patni rent till the end of 1280 (1873). In 1280 (1873) the plaintiffs 
brought a suit for an abatement of rent on the ground of diminution of the 
area by the act of Government and got a decree, reducing the rent projMr- 
tionately. The plaintiffs then brought this suit for a refund of the rent paid 
by them in respect of this 147 bighas for the last half of 1277, and for the 
years 1278 to 1280, lieing the period during which they had paid for, but had 
not enjoyed, that portion of the patni. Held that the plaintiffs may sue for 
a refund of the rent paid by them, l)efore instituting the suit for al>atement 
of I'ent, in excess of the amount justly payable, notwithstanding that they 
might have, if they had closen, included this claim in their suit for abatement 
of rent (Akhoy Kumar Olmttoimdhnya d: otfters v. Mahatap Chand Bahadur, I. 
L. R., 5 Cal., 24). 

Patni land taken up for public purposes. — A patnidar is entitled to com- 
pensation for land taken for public purposes, although there is no agreement 
to that effect (Joy Kishen Mukherjee v. Reazoonussa Begum, 4 W. R., 40)* 
Where a portion of a paint is acquired by Government under the I^and 
Acquisition Act, the patnidar is entitled to an abatement of rent, as the 
land taken up by Government 48 absolutely lost to him, and he is also entitled 
to some share of tlie compensation-money (Bhabani Nath ChukerbuUy v. 
Land Acquisition Deputy OoUeotor of Bogra and Maharajah Jotendra Mohan 
Tagure, 1 a W. N., m). 

The total compensation awarded for the lands taken up under the Land 
Acquisition Act proceedings should be distributed amongst the var Jous persons, 
interested in the property, in proportion to their respective interests. 
The only difficulty in praotioe is how to value the interest of eaoh person 
oonoemed. In considering the principle on whioh the amount of oompen- 
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satioil should be divided, it should alwajrs be remembered that the samindar 
is an annaitant and the patnMir the real proprietor of the land. •* The 
security for the annual payment/* olMerves Mr. Justice Mitter in his work 
The Land Law of Bengal, pp. 20S 204, “ is all that the annuitant may fairly 
clmm, if no al>atement is allowed. If. homvar^ aliatement is allowed, he is 
entitled to the capitalized value of the amount of his annual loss. It is 
^liicult to see how he can get anything more, having parteil with his 
proprietory right reserving only an annual sum.*' The same principle was 
enunciated in the case of Kanai Loll Khan v. Miilnapur Zamindari Co. 
(5 C. L. J., 48a.) “ 8o far," it w^as o(>served, as the zamindar is con- 

cerned his interest is limited in perjietuity. That interest is to receive a 
certain amount of rent from the patnular. Ho far as the patnidftr is con- 
cerned, he has the rest of the interest in the land vestecl in him. The 
value of the interest of the zamindar is to he determined by capitalizing what 
he has lost. This is to Ije calculated by ascertaining the rent payable to him 
and deducting from it the (Government revenue |>ayable. This represents 
his net profit which he has lost by reason of tlie acquisition.’* 

The authorities on the subject are, however, conflicting. In one of tiio 
oldest cases, Sreeruith v. Mnharojak Mahtab Chnntl Jinhadur (S. D. A. 
18(50, p. 325), the Sudder Dewani Adawlut said : — “ The zamindar and the 
/tatnidor are entitled to coin|>ensation in proportion to the losses they res- 
))ective1y sustain from the appropriation of their lands and to the leinission 
of the rents which they pay respectively to the (Government or f he zamindar. 
In respect to remission, as the gross rental of the whole fttUtu is to the gross 
rent of the land pro}X>sed to lie taken, so will the entire patni rent be to the 
particular portion of the rent to l^e remitted; and, with regard to comfieii' 
sation, the principle may most conveniently l>e stated as follows : — As the 
gross profit of the palni is to the proHt of the fKiinithtr^ so will the gioss com- 
(Mtnsation be to the fxirtion of the comfiensation the fmlnidar is entitled to 
recover." In the case of Mahurajah MahUih Chttwl Bahadur v- Tht^ Bengal 
Coal Company (10 W. R., 391), Iiow'ever, it wjis Md that the principle, laid 
down in the above case by the Sudder Court to regulate the coiufiensation 
for land taken for public pur|K>Hes, is not applicable to the division of cum- 
l>ensation in every case. It would not piovide for the casts of several fMtniM 
where the land is taken from the holder of the last tenure, and where the 
grantors of the several intermediate tenures liave received a sum of money 
as a bonus for the grant. In Rni Kishuri IhtsH v. Silhinhi De (20 W. R., 
370), where land held in paini was taken by (Government for public purposes, 
it was laid down that the proper mode of settling the rights of the parties 
interested was to give the patnidar an abatement of his rent in projiortioii 
to tlie quantity of land which had been taken from him, and to compensate 
tlie zamindar for the loss of rent which he had sustained. * ‘ The zamindar, 
observed Couch, C. J., “ has a right to the fixed rent , and the loss which he 
sustains is of so much of his renL Any other possible injury, such as the 
chanoe of the paJlnidar throwing up the land and its being diminished in 
value by what has been taken by (Government, and still remaining, as it did, 
liable to pay the same revenue is, we think, not appreciable, and cannot be taken 
into account. If there is no abatement of the rent» and the palnidar conti- 
nues liable to pay to the am-mindAr the same rent as be had to pay before 
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there would be nothing for which the zamindar ought to receive oompensa* 
tion. Bub the proper mode of settling the righto of the parties is to give to 
the patnidar an abatement of his rent in proporton to the quantity of land 

which has been taken from him That being so, the zamindar ought 

to be compensated for the loss of rent which he sustains, and the mon^ 
ought to be divided Eef^ween the parties accordingly. The painidar'a getting 
an abatement of his rent is to bo taken into account, as partly the way in 
which he is comf^ensated for the loss of the land.'* Accordingly, the com’ 
pensation awarded was held to have been very fairly distributed, where the 
zamindar received a little more than 16 yeai-s* purchase of the rent abated 
and the patnidar received the remainder. »So also in Kumar IHnendra v. 
Tituram (I. L. R., 30 Cal., 801 ; 7 C. W: X., 810), it was heUl that, in appor- 
tioning com|jensation under the Land Acquisition Act l>etween a zamindar 
and a tenure-holder under him, the Court ought to proceed on the princi}>le of 
ascertaining what the real interest of each party is in the pro|)erty and what 
is the interest each party parts with. Where the lease is permanent and 
at a fixed rent, the chances of the lease coming to an end or lieing forfeited 
being scarcely appreciable by a money- payment, the interest of the landlord 
cannot be put higher than the fixed rent he receives and for this he is entitled 
to be compensated at so many years' purchase. The tenure- holder, who 
is the I'eal l»eneficial owner in such a lease, is entitled to the whole of the re- 
maining [lortion of the corajKUisation- money. The principle laid down in 
these cases is in accordance with the rule laid down by the 8iidder J>eM’ani 
Adawlut in Sreenath v. Maharaja Mahtab Chnnd Bahadur referred to aliove, 
but the High Court lias not always adhered to it. In Gadarfhur Da an v. 
Dhunjjat Singh (1. L. R., 7 Cal,, 565), it was held that, where a patni and a 
darpaini have been given of a piece of land whicli is afterwards acquired by 
the Ivovernment for public puiqioses under the [provisions of the Land Acqui- 
sition Act, the zamindar is, generally s]>eaking, entitled to as much of the 
com [lonsation- money as the patnidur is. As a rule, raiyats having a 
right of occupancy in such land, and the liolders of the [permanent 
interest next above the occupancy- raiyats, are the {persons entitled to a large 
portion of the compensation- money. Garth, C. «!., laid down in this cose the 
principle on which couii>ensation-iuoney should lie apportioned among the 
different holdei's as follows : — * ' As regards the zamindar, it is a mistake to 
suppose that his Interest in the land is confined entirely to the rent which 
he receives from the jHitnidar. He is the owner of it under the Government, 
and in the event of the patni coming to an end by sale, forfeiture, or other- 
wise, the property would revert to the zamindar, u lio might deal with it as 
he pleased in its improved state ; and although in some oases, and possibly 
in this, the chances of the patni coming to an end may be more or less remote, 
there is no doubt that, in all cases, the zamindar is entitled to some oompen. 
sation (small though it be) for the loss of his rights. At any rate, he would 
generally be entitled to receive as much as the patnidar^ to whom in this 
instance the whole compensation has been awarded by the District Judge. 
If the latter continues to pay and receive the same rent which he did before, or 
if, on the other hand, he both makes an abatement to the darpatnidar and 
obtains an abatement from the zamindar, as a rule be is no sufferer ; because 
generally speaking, the difference between the amount of rent^ which he 
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payto And the rent which he receives, represents the improved value of the 
land wMioh he gets from the darpainidar. Jt may be, of course, tliat his 
polni interest would sell in the market for a price larger than the oapitaliaed 
value of the rent which he receives from the darpatnidar^ and if so, he would 
be entitled to be compensated for the loss of the difference out of the sum 
j^yable by the iik>vernment. But, as a rule; the ca|iitalized value of the 
darpcdni, over and above the value of his own outgoings, would represent the 
market- value of lus paint interest. The parties, who usually sxtffer most 
from lands being taken for <^k>vernment purposes, are either the raiyats uith 
right of occupancy, or the holders, whoever they may be, of the first perma- 
nent interest above the occup 3 ang raiyats. The actual occupier is of course 
turned out by the Government and, if he is a raiyat with a right of occupancy, 
he loses the lienefit of that right, Itesides being driven tx>saihly to find a hold- 
ing and a home elsewhere, and the holder of the tenure immtHliately supe- 
rior to the occupying raiyats, whatever the nature of his holding may be, 
loses the rent of the land taken during tlio period of his holding. These 
two classes, therefore, would, generally sfieaking, Ih^ entitled to the larger 
portion of the comi^ensatiori, and, if the darpainuhtr in this instance lielongs 
to the latter class, the larger {lortion of the coin|)enMation ought, prosumahly, 
to have gone to him.” So also in Jiunwnri Lall Choudhrp and others v. ifcir- 
nomoyi Dasi (1. L. R., 14 Ovl., 749), where the Government look up 2 blyhas 
2J cotUihs of land for the purposes of a Railway in the sub-division of (joa- 
lundo in Fureedpore and the zamindar claimed half the amount of the com- 
pensation, but the patnidnr claimeil the whole amount on the ground, among 
others, that there was no condition in the peiini i>oiUih that they should get 
an abatement in the jama from the zamindar in the event of any land lieing 
taken up by the Government, and the District Judge, u|>on the general prin- 
ciple laid down in GadufUiur Dass v. Dhunput Sing (1. L. R., 7 Cai., 585), 
ordered and decreed that the compensation sJiould l>e divided equally 
lietween the zamindar anti the ptUnifiars^ the High Court, while accepting the 
authority quoted by the District Judge, observed : — ” It seems to us that 
no general principle can i>e laid down applicable to every case Ijotween the 
zamindar and the painidar. In the present case we must Uike it that the 
paintdar is the person to whom the raiyats directly |>aid their rent. The 
apportionment l>etwoen the zamindar and the patnidar will defsmd fiartly 
on the sum paid as bonus for the paint and the relation that it liore to the 
probable value of the prof>erty, and partly on the amount of rent (layable 
to the zamindar and alro on the actual proceeds from the cultivating tenants 
or under-tenants. It may occasionally happen that the zamindar receives 
an extremely high bonus and is content with charging the property with the 
receipt of a very low rate of rent, or it may be that the tonus is almost nomi- 
nal and the rent is excessively high, and the zamindar depends not on the 
bonus and the interest of the amount so paid and invested In some other 
way, but on the amount paid periodically as rent, and, consequently, as 
between parties standing in these relations, it is necessary to consider all 
these matters before any conclusion can to arrived at as to their rights to 
any particniar compensation.” Where, again, some land was aoquirtol by 
€k>vemment under the Land Acquisition Act and the pofnidar, who was 
precluded, under the terms of the paini p/jUah, from claiming any abate- 
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meat and oontinued to pay the same rent, it was hdd that, as the aamindar 
lost nothing, and that, as the pecuniary values of the chance of the polai 
lease coming to an end by sale or forfeiture was diflicult to appreciate, the 
property was really the property of the patnidar, being held upon a per- 
manent lease at a fixed rent not liable to enhancement, and that the 
patnidar was entitled in the circumstances to the whole of the compen- 
sation-money {Bipro iMiSB Pal ChoivcUiry v. Kumar Sonat Chandra Bingh^ 
11 C. W. N., 161n). 

Patni land Where some land was taken by a railway company (not through the 

priratc^ instrumentality of Government whereby the land was taken away altopther 

fiartles and from the patnidar and the superior landlord, and the assets of the zamindari 

throu^ii^Oov consequence) from a patnidar, and the patnidar received from 

eramrat* the railway company compensation for the loss suffered by him in conse- 
quence of the erection of the company's works there, it was held that this 
was a matter lietween the painitlar and the company with which the zamindar, 
who oontinueil to receive his rents in full, had no concern. He was not^ 
therefore, entitled to i)artioi[iate in the compensation received by the patni- 

dar, To say that the land had suffered some injury, of which the possible 
consequence might be that, at a sale of the patni, a difficulty might arise as 
to finding a purchaser at an adequate price, was a circumstance involving 
a contingency too remote to lie taken into consideration . — (Maharaja of 
Burdmtn v. WtKtma Buntlari Ihisi, 10 W. R., 12). 

What are Chowkidari Chakeran LitndB , — In JaikrUhnu Mukherji v. Collector of Euid 

fanS**” ifarduYia (1 W; R., P. C., 26 ; 10 Moo. F. A., 16), it was explained that, liefore 
the British |Kisso8sion of India, tlie zamindars were entrusted as well with 
the defence of the territory against foreign enemies as with the administra- 
tion of law' and the maintenance of peace and order wltliin their district, 
and that tiiey were accustomed to employ not only armed retainers, but also 
a large force of thanadars or a general police-force, and other officers under 
the names of chowkidttrs, paike and other descriptions as well for the main- 
tenance of order as for the protection of their property, the collection of 
their revenue and other services personal to them. All these different officers 
were at that time the servants of the zamindars, appointed by them and re- 
movable by them, and they were remunerated in many cases by the grant 
of land rent-free or at a low rent in consideration of their services. The 
lands so granted were called chakeran or service lands. 

Bights of a Section 48 of the Village Chowkidari Act of 1870 (Act VI of 1870), 
enacts: All chowkidari chakeran lands assigned for the benefit of any 

to rmme village in wliich a panchyat sliall lie appointed, shall be transferred to the 

ri^oran zamindar of the estate or tenure in w'hich such lands may be situated." 

Section 61 of the same Act provides : — " Such order shall operate to transfer 
to suoh zamindar the land therein mentioned, subject to the amount of assess- 
ment therein mentioned, and subject . to all contracts theretofore made 
in respect of, or by virtue of, which any person other than the zamindar 
may have any right to any land, portion of his estate or tenure, in the place 
in which the land may'be situate." The question sometimes arises, whethw 
the effect of the resumption-proceedings under these sections is to create a 
new title and separate estate in the zamindar to the benefit of which the 
painiidar has no claim. In Kadm Sheik v. Proeunno Kumar Mukerjee 
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(L L. 33 OaI.» 596), it wraa heid that tliis was the effect, but this view was 
difliented from in the case of Kazi Neufaz Khoda v. Ram Jada Dty (1. L. R., 

34 Gal*, 109), and it was pointed out that, even if the effect of the resumi.)* 
tion-proceedings was to create a “ new title * in the zemindar, the rights 
of the paMdar were protected by s. 51 of that Act. The same view was taken 
in the case of Puriiaotam Bose \\ Kkdm Promtd Bose (5 C. L. J*. 143). 

In considering the question whether a patnidar is entitled to the resumed courts mut>t 
chowkidari chahemn lands, the Courts must look at the contracts lietween look at the 
the parties to see what their intention was. The rule of law is that “ unlesM ^*®"^***^*"’ 
a different intention is expressed or necessarily implied, a transfer of pro- 
perty passes forthwith to the transferee all the interest which the transferor 
is then capable of [lassing in the pro|jerty. and in the legal incidents theriH^f.* ' 

Unless, therefore, there is an express reservation, the jMttnifUtr is entitled to 
the settlement of the rosumed chowkidari chakerun lands. Certain ehowki- 
dari chakeran lands were resumed by (Government and transferre<l to the 
holders of the zamtndari within wliioli they w'ere situated. Long anterior to 
this, the whole of the zamindari, excluding certain portions in khas (tossession 
of the zamindar, liad l>een granted in pafni. The jttUnutar claimed to Im^ 
entitled to the resumed lands. The zamindar and the lessee from him re- 
sisted the claim on the ground that as, under the lease, right was re- 

served to the zamindar to ap|ioint a chowkitUtr u|x>n a vacancy arising in 
the office, the zamindar was entitled to the lands U|>on resumption. Held 
that the fact that the zamindar was entitled to make an ap|K>lntmerit to 
the office of the chowkidar did not create in him an interest in the lands held 
by the rJmvkidar, and that such lands ui»on resumption and transfer to the 
zamindar would pass to the ixitnidar from wliose lease they had not lanni 
excepted. (Qirish Chander v. Hem C/iuwler^ 2C. L. J., 21 n. : 5 L. »!., 2K.) 

So also in Harinannn Mozumtiar v. Mukund Lull Mnndal (4 C. W. X., H14), 
where a patnidar, who enjoyed the services of the dmwkidnr fiersonal to him 
after the execution of the lease, sought to have transferred to him certain 
chowkidari chakeran lands, which (Government had sett let! with the 
zamindar under Act VI (B. C.) of 1870, and wdiioh the zamindar had sublet 
to a tenant, it was held, on a construction of the lease which extended to the 
whole of the zamindari except some lakhintj land, that the chakeran lands 
were a part of the paini and tliat the gnUnidur was entitled to iiossession, but 
not to khtts possession. Again, in Kazi Newaz Khodei v. Ham Jadu Dey (!• 

L, R.. 34 Cal., 109), the zamindar transferred, by a jfatni lease, all the lands 
appertaining to an estate to the fKttnidar for an annual rent. After the 
execution of the lease, the painidar enjoyed the services of the chwvkidar. 
Subsequently, the Collector resumed all the chowkidari chakeran lands situ- 
ated within the estate under Bengal Act VI of 1870, and transferred tliem to 
the zamindar. who again settled the lands with some tenants. The paini- 
dar having brought a suit for recovery of possession of these lands on the 
ground that he was entitled to them under the terms of his lease, it 
was hdd that he was entitled to do so. In Kumar Bantcari Mukunda Mb 
Bahadur v. Bidhu Sundtm Thakur (12 C. W. X., 459), however, it applied 
from the lease that the zamindar appointed and dismissed tlie ehowk^rs 
and was in enjoyment of their services since the creation of the paini and 
it was kdd that he was entitled to the lands held hy the ehawkidars after the 
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zesumption of euch lands by GoTemmeiit, although there was noexprewstipu- 
lation in the lease to that effect (See also NUya Nund Uazra v. Maharajadhiraf 
Bijoy Chand Mahkib, 7 C. L. J., 593.) In Purwttum Bo$e v. Kheira Prosad 
Bo«e (5 C. L. J., 143), where a contract between the patnidar and the 
darpatnidars provided that the tkowHdafa shall, when called upon, perfornt 
the work of the mouza in the same way as they have been performing 
(such) works from liefore for the chowkidari chakeran lands, but, if in the 
future. Government on resuming the said lands settled them, then the 
patnidar shall have full power to take settlement of the same,'* and, as a 
matter of fact, Government resumed the lands and made a settlement with 
the zamindar, who in turn settled them with the patnidar^ and he again with 
a tliird person and not with the darpatnidars^ it was held that the patnidar 
had the right to lease the resumed chakeran lands to any person he thought 
fit, that he was not lx)und to settle them with the darpainidare, and that 
the darpatnidara had no right under the contract to insist upon a settlement 
of these lands with them. | i 

The principle which should determine whether a patnidar is liable to 
pay additional rent or not when resumed chowkidari chakeran lands are 
settled with him was indicated in the case of Hnri JMah Goaamimi v. 
NisUirini OupUt (5 C. L. J., 30), and it was pointed out there that the 
decision of the question must ultimately depend upon the mode in which 
the rent was assessed at the inception of the patni. If, at the time of such 
assessment, the profits of all the lands, including the chakeran lands, w'ere 
fully taken Into account, the zamindar would clearly have no right to claim 
any rent in addition to the patni rent. If, on the other hand, no rent was 
assessed at that time in res))ect of these lands, upon resumption and 
transfer to the zamindar, the zamindar w^ould be entitled to claim addi> 
tional rent before the patnidar can claim to l>e put in possession. See 
also Rajendra Nath Maker jee v. Hira ball Maker jee (14 C. W. N., 995). 
The additional rent, if payable, must l>e fair and equitable {Gopendra 
Chantlra Mitter v. Tara Proaanno Mukherjee, 1. L. R., 37 Cal., .598). The 
basis on wiiich this additional rent should be calculated was laid down 
in the case of Hari Naryan Mozumdar v. Makund L(dl Montlal (4 C. W. X., 
814), referred to al)ove. There the jjatnidar contended that ho was entitled 
to have the chowkidari chakeran lands transferred to him on payment by him 
to the zamindar of whaf the zamindar had to pay Government, and it was held 
that he was bound to |)ay such rent for these lands as corresponded to the 
pro|)ortion between the gross collections and the patni rent formerly payable 
by him. In Nazi Neimz Khoda v. Barn Jadu Dey (I. L. R., 34 Gal., 199), 
however, it was held that the patnidar was entitled to obtain possession upon 
Ids trying to the zamindar the extra assessment of rent wldch the zamindar 
had to pay to Government. In this case the zamindar contended that, in 
addition to the assessment imposed by the Collector, the patnidara were 
bound to pay him some additional rent. It may l>e conceded," observed 
Mookherjee, J., "that there is some apparent force in tlds ocmtmition, 
and that, if there were materials on the record corresponding to what were 
furnished by the parties in the case of Hari Narain Mozumdar v. Mukamd 
ball Mundai (4 C. W. N., 8U), it might have been necessary to oonsider 
whether tlie patnidara were bound to pay any additional rent.** In Qcpendra 



PATNI SALK LAW. 


41 


S. ii 

Chemdm Mitkr v. Tam Promnno Mukerjee <1. L. R.* 37 Cal., 598), a^ain, 
where the reet, as determined by the Collector at the time of resumption, 
exceeded by Ra. 15 only the rental arrived at on the baaiK of tlie principle 
suggested in tiie case of Hari Narttin Mozumlar v. Makumd Lali Mandat 
(4 C W. N., 814), the foimer was held to Jl>e a fair and ettuitable rent. 

Finally, In Ranjit Singh v. Kali l)a«i Dehi (I. L. R., 37 Cal., 57), the Judges, 
in remanding the case to the Lower Appellate Court for fleciding the condi- 
tions on which the transfer should lie made, directed that the principle 
laid down in Hari Chamn Mozumriar v. Makand Lall Mondui (4 C. VV. N., 

814), sliould lie followed. 

It should lie noticed, however, that, although the /Mtlniflar may lie eii- ^th xamin- 
titled to take a Hettleineni of resumed chttwkitlari ehah^rtm lands, the zamindar ^tn^Sar an 
has still an inteiest in thesi* lands. This interest, oliaoi'ved Mookherjee, J., nlM to par- 
in Hari DaH« Gofutmtmi v. NisUirim Gufda (5 C. 1^. J., 30), is represented by 
tlie rent fairly payable by the fjatnidar^ whether that rent is |iai t of the rent 
already assessed or is payable in luldition to that irnt. Accordingly, it was 
hdtl in that case that when chowkidari chakeran lands, after ri^sumption and 
transfer to the zamindar, are sohl for the non-|iayment of the ({overnnuuit 
assessment, the zamindar and the ^tatnidar are lioih entitlwl to share in the 
surplus sale- proceeds, provided the rhikt^ran lands are included within the 
patni grant, and that their respective interests in the sale proceeds would Is^ 
calculated according to the proportion which the whole of the jHtini rent Iwars 
to the profit of the zamindar. 

It sometimes happens that, on resumption, u zamindar sid tles tlie rkar- Highu of a 
kifhiri ehakeran lands with a third jierson, ami the ciuestion arises whether the *’J^tho"rewim 
fMtnitl/irf on recovering |x>ssessioii, can eject him. The general principle to o«l land 
l>e followed on such cases was laiil down by tlie Full Bench in ^ 

Lall Pakranhi v. Kalu Pmaifinie (1. R., 20 Cal., 708). In this case, a jierHon 

iiaving, previously to the passing of the Bengal Tenancy Act, lanm settled 
on certain land as a raiifat and a Umant hy a trespasser, and Iiaving acquired 
no right of occupancy at the time the suit was brought, was in 1888 sued 
for ejectment by the tnie owner, who hml obtaineci iiossession of tlie land from 
such trespa.sser through the Court on the 27th January, 1886, The iKMsession 
of the land in question for the piirfiosc^ of cultivating it was a(;q aired by liim 
a good many yearn ago from the fiersons who at that time were in actual 
possession of the zatnindari within which it was situated, and who wore then 
the only persons who could have given possession of the lands of the zamin- 
dari to cultivators. It w^as not suggested that he did not ^hen obtain pos' 
session as a tenant under the bond fuU lietief of the title of his lanfllords. 

Hdd that such a ])erson acquired the right of a non-oocupancy raiyat with- 
in the meaning of section 5, sub-secrion (2) of Uie Bengal Tenancy Act, and 
was protected from ejectment by that Act, provided that it was a right bontl 
fide acquired by him from one whom he Imna fide lielieved to have the right 
to let him into possession of the land. 8o, where a zamindar had sublet re- 
sumed ehakeran lands transferred to him by Covernment, and where the 
polMidar eventually got a decree against the zamindar for possession, it was 
hdd that the tenant, with whom the lands had been settled by the zamindar, 
was entitled to retain actual possession of the lands. (Hari Narayan 
Meeumdar v. Makund LaU Mondui, 4 C W. N.» 814). But where oertain 
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ehowkkUtri ehakeran lands ware resumed by Government, and made, over to 
the samindar-defendante who knew full well that, under the terms of the 
paini lease, the ehakeran lands were included in the paini^ and that the pahni- 
dar (plaintiff) was only to pay additional revenue that might be imposed by 
Government by resumption and settlement with him, mala fide allowed th^ 
tenant'defendants to "remain on the lands and accepted rent from them, 
it was held that the plaintiff was entitled to obtain possession by ejecting 
the tenant-defendants (Upendra Narain Bhattacharj v. Pratab Chunder 
Pradhan^ 8 C. W. N., 320 ; I. JL. R., 31 Gal., 703). In distinguishing this case 
from the case of Hart Narain Mozumdar v. Muknnd LaU Mondvd (4 C. W* 
N., 814) referred to above and the case of Binod LaU Pakraehi v. Ktdu 
Pramanik (I. L. R., 20 CaL, 708) the Court observed : ‘‘ In that case (Hari 
Narain v. Mukund Lolly 4 G. W. N., 814), the zamindar-defendant seems to 
have l»een put in actual possession of the lands by Government and, while in 
that position, to have let the lands to the tenant-defendants. The plaintiff 
in that suit did not at first come to terms with him. In the course of that 
suit it was settled on what terms the plaintiff was to obtain tK>s8e88ion of the 
land, and, when that was done, it was too late to turn out the tenant -defend- 
ants, for they had been accepted as tenants by the de facto landlord. The case 
is quite different in the present suit. The zamindar-defendant seems to have 
accepted the tenant-defendants as his tenants and to have taken rent from 
them foala fide. It has iieen found by both Courts that he had no right to 
do tliis under t he terms of the j»oUah he had granted to the patnidfir^ 'against 
whom lie had no further claim, and of which terms lie must have been well 
aware. The tenant-defendants may have acted ban€t fide^ but the asamindar 

did not In Binud Pakraahi^s case and the oases in which it has 

l>een followed, the defaeto zamindar was litigating with another or was de- 
prived of his title as the result of a subsequent litigation. It could not be 
expected that he would let his lands lie fallow and it would be hard on the 
raiyats if they were afterwards ejected, when it was found that he had no 
title. Hence they were held to have acquired the status of tenants. But it 
never was intended to Ije laid down that a |)er8on, knowing that he had qo 
title, could induct {lersons into lands of others, and that the persons so 
inducted could not be evicted by the rightful owners. This has been laid down 
in no case. If this were the law% then any outsider could constitute any 
other person the tenant of any landlord and deprive such landlord of all 
right of letting his own land." 

These cases decided on the basis that the ckowkidari ehakeran lands 
are raiyaii lands. A different view was taken in the case of Jonah AH v. 
Hakibuddin MaUik (1 C. L. J., 303). In that case J. Harrington was of 
opinion that such lands, when they are resumed under Act VI of 1870 (B. 
C.) and transferred to the zamindar, become his Tierait land. Mookbrjee, J. 
however, held that the correct viea' of the matter Is that, upon transfer, 
they are at the disposal of the zamindar to be dealt -with by him as mat or 
zerait at his option." But, whether they are to be considered as mol landsor 
as zerait^ both the Judges agreed in liolding that a tenant, taking settle^ 
ment of them hona fide from a trespasser, does not acquire the rights of an 
occupancy or a non-oooupanoy raiyat, and can, therefore, be eject^ ** Thet 
question," observed Mookeijee, J., ** arises whether a raiyat, who has ob- 
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tallied a aettlemnt of resumed ehowkidairi chateran land from h |ierson other 
than the zamindar legally entitled thereto, can succeeefully claim to have 
acquired a raiyaii interest in it as against the true zamindar. In my 0 |iinion, 
the question ought to be answered in the negative. The only authoritv which 
has been reUed upon by the learned vakil for tjie ap|»ellant in supiwt of the 
contrary view, viz., the case of Binod UtU Pokrtishi v. KnU Prtnmtnik, b 
clearly distinguishable. It was no doubt held in that case that, if u tenant 
fide acquires a right to hold land for the pur|H>se of cultivating it from a 
trespasser whom he itona fide Ikelieved to have a right to let him into iws. 
session, acquires the status of a raiyat within the meaning of section c . 

(2) of the Bengal Tenancy Act. Itb manifest, however, from the judgment 
of Petheram, C. J.. that the lamb in question in that case were the rtnyoH 
lands of the zainindari. In my opinion, it would lie an unwarrantable exten- 
sion of the doctrine which underlies that case, if i were to ap|>ly it to lands 
other than fim/ lamb. I think there is lietween the two eases a sulwtantial 
distinction well founded on principle ; in the case* of nmt lamb they have to 
lie let out to tenants and various statutory rights may lie acquireil therein; 
in the case of zerait lamb, they lielong primarily to the proprietors, and, even 
if they are let out to tenants, the growth of statutory rights is cireumscril»ed 
within very narrow' limits. Besides. I cannot discover any intelligible prin- 
ciple Ufjon wiiieh a trespasst*r may lie taken to have authority to impress 
upon resumed ehakeran lamb a particular character, which car, lie determined 
at the choice of the true ow'ner alone. I am not prefianHl to assenl to any 
extension of the rule laid down in Binod Lail v. Krdtt l^runutnik."' 1'he 
same view' was taken in the case of Kozi AVim: Khda v. Ham dad a Ihy 
(I. L. R., 34 Cal., 109). Where, therefore, choirkidari r hake ran lanrb have l>eeri 
lesuinedand transferred by the Collector to the zamimiar, the interest ot t he 
chowkidar in those lands and, along with it, all rights createtl hy him in favour ot 
others oeB»e (Krishna Kinkar J)utta v, Mahanto Bhag^ran 2 C. W, \„ Itll). 

A jMtinidar may sue for the execution of a deed of transfer and for the Fortii of salt 
recovery of khtts |x>ssession of resume<l rhowk^idari ehakeran lands in the same 
suit. In Ranjit Singh v. Kali Dasi Debt (I. L. R., 37 Cal,, />7), w here certain 
chowkidari ehakeran lands had lieen resumed 1*^' («overninent andsettl<*d. under 
section 50 of the Village Chowkidari Act (VI, B. C., of 1870). with a zaiiiindar 
w'ho had created a patni under which there was a dar/tatni and who had made 
a raiyati settlement, and the dar-jxttnidar brought a suit against the zamindar 
for khas possession of the lands and for the execution of a deed ot transfer, 
on the allegation that the zamindar had transferred Ids rights in the said 
lands to the patnulars, and the patnidars had similarly transferred all their 
rights, subject to the payment of the resjiective head rents, it was held that 
the joining of the tw'o prayers for the execution of a deed of transfer and for 
the reoovery of possession was in no way repugment to any rule of law. A 
separate suit, however, will probably have to lie brought to decide the con- 
ditions on w'hich tiie transfer should be mode. 

The period of limitation in such cases b governed by Art. 142 or 144 of Umitatfon. 
Soh. II of the Indian Limitation Act (XV of 1877). 8o in Ranjit Singh v. 

Badha Charan Chandra (I. L. R., 34 Cal., 564), where by virtue of a yalni 
lease granted by the defendant- landlord in 1854, tlie plaintiff wras entitled 
to tile chowkidari ehakeran lands of the mahal, which were subsequently 
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reeumed by C^vernment and not made ovei to the zamindar till 1899, it was 
held tliat, in aa muoh aa the landa were not in poaeeesion of the plaidtiif nor 
in that of the defendant until they were made over to the latter by Govern- 
ment, the suit waa one for the speoihc performance of the contract of 1854, 
and the period of limitation applicable would, therefore, lje that preacribed 
by Art. 113, and not AYt. 142 or 144, of Sch. II of the Limitation Act Thfi 
view wae, however, expresaly diaaented from in Kunvir Bummri Mukunda 
Deb Bahadur v. Bidhu Bundar Thahur (12 C. W. X., 459 ; I. L. R., 35 Cal., 
346), where chakeran landa were included in the patni jjottn granted by the 
zamindara to the plaintilfa l>efore the resumption thei^of under the Chowki- 
dari Act, and it was held that, U{K>n resumption and transfer of the lands to 
the zamindars, the remedy of the patnulare was to bring a suit for recovery 
of possession, and not a suit for the specific (Mirformance of a contract. So 
also in Harak Vhnwl Bobu v. Charu Chandra Singh ( 15 C. VV. X., 15 ; 3 C. 0. L.' 
Hi), it was held that a suit by a ftainidar to recover possession of the 
ehowkitlari rJuikeran lands, resumed and transferred to the zamindar, on the 
basis of the title created in favour of the putnidfir by the imtni leasts is 
governed by Art. 142 or 144 of the Limitation Act. 

Can n ptinidar reMutne lakhiraj UintL — In considering this point, the 
question as to whether a lakhiraj was cremated before or after 1790 is of some 
importance. Section 6, Regulation XIX of 1793, confei*s the power of re- 
suming grants not exceeding 100 biglias, alienated before 1790, on the |ierson 
responsible for the discharge of the revenue of tlie estate or dependent taluk 
(such dependent taluks no doubt as are referred to in section 6, Regulation 
VIll of 1793) in which the land may be situate, and, as there is nothing in 
Regulation Vlll of 1819 to show that the creation of a jHitni ( which is spoken of 
as a “ tonuiv * ') is a transfer of the zamindar' s proprietory rights (see sections 
10, 11, Regulation 1 of 1793), and the zamindar usually remains responsible 
for the payment of the land revenue, it may well l)e contended that the za- 
mindar, being the person resfionsible for the revenue, can alone sue to re- 
MUine these grants, whioli, as having been expressly excluded from the set- 
tlement, could not lie supjiosed to l>e included ib any lease of the nml lands. 
Tills view' was taken by the High Court in the case of Obhtaj Ham Jana v. 
Sged MohomeA HoHnein (»Spl. W. R., 213). There a zamindar sued to resume 
a piece of lakhiraj land which had been in existence since before 1790, and 
it was objected that, as he lu»d given his property in patni to a tliird party, 
he had no riglit of action. The Court, how^ever, decided that a zamindar.. 
who grants Ills estate in pa/nt, has still such an interest in the property as 
entitles him to challenge tlie right of another who asserts tq hold it adversely 
to him on a lakliiraj title, for the pf'oprietory title is in him, and whatever 
is to the injury of his proprietory title is a valid cause of action to him. 

With respect to grants made afUr 1790, though section 10, Regulation 
XIX of 1703, expressly authorizes the person possessed of the proprietory 
right to dispossess the grantees and collect rent, yet as the patnidar is beyond 
controversy an assignee of so much of the proprietory right as entitles him 
to collect rents, and as, moreover, these grants were included in the mod 
land at the time of the Decennial Settlement, it would seem that the right 
of resumption here belongs to the painidar. In the case oi Opa Earn 
Mandal v. Oya Ham Haik (Wy. Rent 51), a patnidar sued under sec- 
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tion 90, Regulation II of 1819, to resume an alleged lakhiraj tenure situate 

within W patni. It was objected that he had tiled no title-deeds showing that 

a power to resume had expressly lieen given to him, but the Court held tliat 

every right wliioh the xamindar could himself exercise fMissod to the pnlnitfar, 

and that it was for the defendant, who objected to the exercise by the futtni. 

dar of an ordinary legal right incidental to his tenure, to give some primi 

facie evidence as to the ground on which that objection was foundeil Udore 

the plaintifi could iH> called u|ion to piodiice his title-deeds. So also in 

Soshi Bhumn Bakfuhi v. Maknnmi MaUtin (4 V. I-. .1., 548), it wtis hf^ht tlint 

when a purchaser at a pfitni sale prove.s his purcbttse and, on bis applying for 

possession, is resisted by |)ersons bolding lands included witliin the ambit of Durden of 

the paint tenure, who set up the defence that the lands held by them are proof. 

lakheraj and not mal, it is for the defendants to prove that the lands have 

been held not under the /i/i/ni tenure but as lakhiraj. 

Mea»fire^nenL — Stn? sections IK) and 91 of the Bengal Tt^nancy .Act (.Act Right to 
VIII of 1885). .Any |)erson who is a proprietor of an estate has the inrlispiit • moasuro. 
able right of measurement, unless restrained by any express agreetiautt. The 
mere existence of under-tenures of any description d<H»s not take aaay bis 
right of measnrcmient. For in.stance. a zamindai, by granting a ptitui or a 
Mokurrari lease, is not resbdned from making a general survey and moisii le- 
nient of the lands comprised in his e.-!‘tate. So again a /wdaif/rir, by creating 
a (lar/jatni, doc^s not lose the right conferred upon him by this section- (/fa a 
Bahadur v, MalUxt Ham, 8 \V. R., 149 ; Jhmrka Sath v. Bhnmnuj Kif*hnn\ 

8 W. R., 11 ; Twevdiv v. Ham Saraijan, 9 U'. R., 151 ; iirajvndro v. Krinhua^ 

1. L. R., 7 Cal., ti84 ; Matamjini Daasi v. Ham Jhmti, 7 W. N., 9.*l) 

Under the ohl law (Act VI, B. C., of 1882 and .Act NT 1 1, B. of 1889), Oaa a eo- 
it was held that a co-.sliarer in an iimltvided estate or tenure is not entitled 
to apply for ineaureiiient, for, if each shareholder should have Meparate mea 
eureinents, it would Iw productive of givat annoynnc4* and harassment to 
the tenants in the estate — {Mahotm-d Bahadur v. Haja Hajkiftfirn, 15 \V. R., 

522 ; Moloffk ('hand v. Mmhi Sudan, 18 \V. K., 128; Smnendra Mofuin 
y. BhuggoOui Chutuhr, 18 VV. K., 552; Santiram v. Bgkunt, 19 W. K., 280; 

Peary Mohan v. Haj Kiahen, 20 W. R., 585 ; iuhan ( 'harafer v. Baunartaidin, 

5 C. L. R., 132). Where, tlierefoiv, theix? were joint proprietors, the notice 
of an intended ineasui'enient of the lands had to l>e a notice of all tlie joint 
proprietor.?. It was not sufftcient that one oo-sliaivr should give notice anrl 
make his co-sharer parties to the suit — Chandra v, Banaruddin, 5 (’. 

L. R., 132). But in AMool v. Lftl ('hand Mahaton (13 C. L. R., 315 ; 

L L. R., 10 Cal., 38), it was held that a single co slianu* was cotn|>etent to af»ply 
for measurement under section 38 of Act VI 11 of 1889, B. C., if he made his 
co-sharera parties to the proceeding. Xow% under section 188 of the Bengal 
Tenancy Act ( VIII of 1885), there can Ihj no doubt that one or more joint 
landlords can not measure. They must act together or by an agent author- 
ized to act on behalf of all of tiiem- 

OatM.— Where a defendant pleads a paint tenure, the onus of proof lies On patnldar 
on him in the H«t instance. But when he seta up and proves by credible 
evidence the creation by the plaintiff of an inferior tenuie entitling him to 
hold the estatop he has discharged the burden, and it then lies on the plaintiffs 
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to displace or explain away that evidence. (Upewlrn yarain Ghose v. Baj- 
payee Rajah Ke^uft Ckunder Deb and others^ 6 W. R., 2o). 

Parol evi- Emlewie.—\n DhunpvJl Sing Daogur Roy Bahadur v. Sheik Jotva- 

draco admii* huraUy (8 W. R., 152), where the plaintiff, the zamindar/sued the defendant, 
* ^ ' the patnviar, to recover |)ossesaion of a villafi^ Abdoolahnagar on the alle- 

gation that the village was not included in the pntni lease, and where the 
defendant, it appeared, objected at the time of the execution of the poUah that 
no express mention of the village had Ijeen made in it, but that the plaintiff's 
agent satisfied his scruples by declaring that the village held in farm by 
one Rahamatalleh (which included the village Abmadnager) was given in 
fmtni to him, parol evidence was held admissible to explain the deefl of lease, 
the Judges remarking “ Evidence of every material fact, which will enable 
the Court to ascertain the nature and extent of the subject matter of the 
fiottah, or, in other woitls, U> identify the things to which the instrument 
refers. Is, in our opinion, admissible. The acts of the {wirties also may be 
explained by parol evidence.'* A gave a ftatni lease to B, which was not 
registered, and subsequently gave another jxitni lease of the same land to 
6*, which was duly registered under the provisions of Act XVI of 1864. B 
sued to oom|)el A to i*egi8ter his lease and set aside the subsequent lease 
granted to t\ Hehi, inter tdia, that, the lease lieing inadmissible in evidence 
in consequence of non-registration, its existence could not l)e proved by 
parol evidence {Monmohini Jhimi and others v. Bishm Moyi Dasau 

7 W. R., 112). 

8 165 («) of Effect of the Bengal Tenancy Act on jttttni tenures , — The Patni Hegula- 
the Tenancy expressly lieen saved from the o|)eration of the Bengal Tenancy 

Act. Act, Act Vlil of 1885, by section 195 (c) of that Act. TJiat section pro- 

vides: — ** Nothing in' this Act shall affect any enactment relating to patni 
tenures, in so far os it relates to those tenures." '*The object of section 
195 (r)," observed the Judges in Dnrga Proand Bando}atdhya ami others v. 
Brindaban Roy and others (I. L. R., 19 Cal., 504), "is that nothing in the 
Bengal Tenancy Act should interfere with the patni law in I'espect of jtatni 
tenures, but that in other res|)ects the Bengal Tenancy Act should lie held 
to apply os supplementing the fsUni law." So, where the plaintiffs, who were 
the sons and I'epresentatives of one Peary Mohan Bandopadhya who had died 
in Falgoon 1205 (February-March 1899), brought a suit for the recovery of 
the arrears of rent from 1293 to Pous 1295 for lands held by the defendants 
within their ancestral patni talnk^ and where the defendants contended that 
the plaintiffs, not having complied with the provisions of section 15 of the 
Bengal Tenancy Act, could not recover any rent payable by them as holders 
Tenancy Act tenure by suit in Court, it was heUl that sections 15 and 16 of the Bengal 

eupplements Tenancy Act applied to patni tenures. "Under section 16 of the Bengal 
Bonl^ *^®*^'***' Tenancy Act,’ ’ observed the District Judge (and his observations were quoted 
with approval by the High Court), " it is only tlie rent payable to a person 
entitled to a permanent tenure by succession as tlie holder of the tenure, which 
cannot be recovei*ed by suit until the provisions of section 15 have been com- 
plied with. But the plaintiffs are not entitled to the arrears of rent due the 
period prior to Falgoon 1295 as the holders of the tenure. They are entitled 
to these arreare as the representatives of their father's estate, which it is 
not denied that they are I, however, agree with the Mun^ that^ as 
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regards the rent accruing subsequently to FaXgaim 1295, they cannot recover 
this rrati until they have complied with the provisions of section 15, Act VIll 
of 1885, which, it Is admitted, they have not done. 1 have been referred to 
the provisions of section 105 («) of the Bengal Tenancy Act and to the case of 
Gyanada Kanto Roy Bahadur v. Rrotnotnoyi DanH (I. U R., 17 Cal. 162). 

I do not, however, think they aifect the matter; Section 195 (f) merely lays 
down that notliing in the Tenancy Act shall affect the provisions of any 
enactment relating to patni tenures so far as it relates to these tenures. 

But section 15 of the Tenancy Act in no way affects any provisions of Regu- 
lation VIII of 1819. Regulation VIII of 1819 provides no procedure for the 
registration of changes in the holders of patni teniires which are affeot4?Kl by 
death and operations of law. The provisions of section 5 of the Regulation, 
which lays down that a zamindar shall not l)e competent to refuse to register 
and otherwise give effect to alienations by discharging the party transferring 
his interest from personal liability, and by accepting the engagements of the 
transferee, but that he shall l)e entitled to exact a fee upon every such alie- 
nation, clearly apply only to voluntary alienations, and not to successions 
and transfers by 0 ])eratioas of law. There is nothing in Regulation VMI 
of 1819 about changes by succession and operations of law. It is not said 
that the zamindar must recognise such changes, or is entitled to exact a fee s. m of the 
for registering them. Hence, the firovisions of section 15 of the Bengal Tenancy Act 
Tenancy Act, which do prescrilie such a procedure, cannot said in any way pStni^nures, 
to affect any provision of any enactment relating to patni tenures. For 
similar reasons the ruling in Oynnatln Knnto Roy Bahadur v. Bromo^ntnji 
Dassi does not apply to these cases. In that case it was laid down that sec- 
tion 13 of the Tenancy .Act does not apply to patni tnlukA^ for there is a special 
procedure laid down in Regulation VllI of 1819 for the admission to registry 
of voluntary transfers of such tenures. But that ruling does not lay down 
that section 15 of the Tenancy Act shall not affect /xifa* tenures. If the pro- 
visions of section 15 of the Bengal Tenancy Act l>e given effect to in res|)ect 
to successions to paint tenures, there will lie no anomalous dual registry to 
press hardly on the heirs and representatives of deceased palnidars. Hence 
I see no reason why the provisions of section 16 of the Bengal Tenancy Act 
should not be held applicable to the suit so far as the rent claimed for 
the period after Falgoon 1295 is concerned.'* {Durga Promid BawlujMdhya 
and Qthef€ v. Brindahun Roy and others, I. L. R., 19 Cal, 504). iSo also in 
William Sheriff y, Jogemaya Dassi anrl others (1. L. R., 27 Cal, .535), where 
a suit for arrears of rent for the years 1299 B. S. to Ftdgoon i:)02, B. *S., was 
brought by patnidars on the death of the last owner on the 14th Aghran 
1302, B. S., and where the defence of the darpainidar mainly was that the 
plaintiffs not having complied with the provisions of section 15 of the Bengal 
Tenancy Act, the suit was not maintainable, it was held that as the plaintiffs 
did not claim the rent, which fell due during the lifetime of the last owner, 
aa the holders of the tenure, but claimed it either as the representatives of 
the holder of the tenure for the time feeing, or as representatives of their 
father, the rent became an increment to the estate of the father, and, there- 
fore, the suit was maintainable. 

The provisions of section 13 of the Bengal Tenancy Act, liowever, do not H. 13 of the 
apjdy to patni tenures. In Gyanada Kanio Roy Bahadur and others v. Bronuh 
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mof^ DaH (L L. R.^ 17 Cal., 162), the interest of the defendants in the 
was sold in execution of a decree (other than a decree for arrears of rent due 
in respect thereof) on the 12th Falgoon, 122;i, and was purchased by one 
Bromomoyi Choudhurani, who, by \rirtue of her purchase, obtained possession 
of the patni, and deposited in Court what is called the landlord's fee and the 
further fee for serried of notice of sale on the landlord as required by section 
13 of the Bengal Tenancy Act. Bromomoyi Chowdhurani was in possession 
since the purchase, hut the notice 'or tlie fee was not proved to have lieen 
received by the plaintilT. The plaintilT refused to recogni.^ the sale and 
brought a suit against the defendants for arrears of rent of the paini taluk 
from Kariik 1293 to Aghrnn 1294 for the rent which had accrued sub- 
sequent to the sale), contending that section 13 of the Bengal Tenancy Act had 
no application, because the rules to be observed on the transfer of a paini 
tenure were contained in Regulation VTll of 1619 which was, under section 
195 (e) of the Bengal Tenancy Act, not affected by that Act, and that, 
as the rules of the Regulation as to registration of the purchase had not 
been observed by the purchaser, lie was not l>oiind to recognise the sale, 
and that she was entitled to recover arrears of rent from the defendants, 
who were the heirs of tlio fmtnitlar whose name was t'ceorded in his lK>okH. 
//eW, mter alia, that Regulation VI II of 1819 is not affected by the Bengal 
Tenancy Act of 1885, tiie Regulation l>eing specially saved from its o|>eration 
by section 19.5 (f;) of that Act. “ There remains the (piestion," obseri^ed the 
Court, ‘ ‘ whetlier section 13 of Bengal Tenancy Act has any application to the 
present case. If it has, then this curious state of things will arise that, under 
the enactments at present in force (Regulation VllI of 1819 has not l>een 
re|)ealed), there will lie two totally different syste^ns of registration 
of certain transfers of fuitni itmures. Tlie Bengal Tenancy Act has 
introduced what may ho cali.'d a system of public and official registry of 
transfers of permanent tenures under which the landlord's fee has to lie paid 
to, and the notice of transfer to be served on, liiiii through tiie medium of 
th 3 District Collector, while, under the law relating to ftaini tenures, tlie 
registiatiou of transfers is of a private nature, as it has to l>e made in the 
aheriala of tlie zamindar, and the prescribed fee has to be })aid or tendered 
directly to him without the intervention of any public officer. If this dual 
system lie in force, then the purchaser in the present case would have tlie 
option of following the procedure provided in section 13 of the Tenancy Act 
instead of proceeding under the Paini Regulation, — a procedure which is 
clearly in derogation of the right of the zamindar under Regulation Vlll 
of 1819 to have the transfer registered in his liooks in aoobrdanoe with the rules 
therein laid down, and w'hioh, therefore, affects an enactment which is specially 
saved from the operation of the Bengal Tenancy Act by section 195 (e) of that 
Act." The principle deducibie from these rulings has lieen summed up by 
Mr. Justice Mitter in his Land Law of Bengal as follows : — ' "In matters in which 
the Regulation, as it now stands with the amendments, is silent, Act Xof 1859 
and the other Acts, dealing with the incidents of the relationship of landlord 
and tenant, furnish rules of substantive law and procedure ; but tlm expieas 
provisions of the Regulation have not been, in any way, affected by them.'' 

Observe, howe\’er, that darpalni tenures are not included witliia the 
terms of clause (e) of section 195, The words ' in so far as it relates to 
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ttMMe tanona must, ws think, bs treated as azpreaaly limiting the pioviamn 
to enaotaiaiita ralating to painU pcoparly and strictly ao called, and as in- 
tondad to enoluda thoae which relate to tenures, which, although naambUng 
imfats, as darptOnis^ Ac., are not strictly paHUs, not possessing all the quali- 
tiaa of them.'* {Makomed v. Broja Sundari, I. L. R., 18 Ghl., 360.) Section 
l3 of the Bengal Tenancy Act, therefore, apphes to sales of darpatni tenures 
in execution cd decrees {Mahomed Ahbaa Mandat v. Brofo Sundari Ddbi^ 

1. L. R., 18 Gal., 360). 

2. It is hereby declared that any leases or engagements for Leases Hsing 
the fixing of rent now in existence, that may have been granted or t^ty^or^r^ 
concluded for a term of years or in perpetuity by a proprietor un- thantenTyeare 
der engagements with Gk>vernment, or other person competent to 
grant the same, shall be deemed good and valid tenures according 
to the terms of the covenants or engagements interchanged, not- 
withstanding that the same may have been executed before the 
passing of Regulation V, 1812, and while the rule of section 

2, Regulation XLIV, 1793,(1) which limited the period for which it 
was lawful to grant such engagements to ten years, and declared 
all that might be entered into for a longer term to be null and void, 
was in full force and effect ; and notwithstanding that the stipula- 
tions of the said leases may be in violation of the rule in question ; 
provided, however, that nothing herein contained shall be held to 
exempt any tenures held* under engagements from proprietors of 
estates paying revenue to Government from liability to be cancel- 
led on sale of the said estates for arrears of the said revenue, unless 
especially exempted from such liability by the sale in question or by 
any other specific rule of the Regulations in force. 


NotM. 

Existing leases made valuL — “ Reg. XLIV of 1793, s. 2, declares that Exieting 
• no xamindar shall grant podas to raiyais or other persons for the cultiva- 
tkm of lands for a term exceeding 10 years and further, that ‘ every poUa 
which has been or may be granted in opposition to such prohibition shall 
be null and void.* This was repealed by Reg. V of 1812, s. 2 ; but Reg. 

XLVU of 1803 declared such leases to be null and void * only so far as 
lespeot the jama or rent thereby illegally stipulated, without affecting any 
ctiier rights which the parties may respectively possess or to which they 
■any be entitlod.* These Regulations were followed by Reg* V of 1812, 

2 of whhdi deolared tiiat * profnietom of lands should be competent 
to grant leasee lor any period which they may deem moat convenient 
to themaelves their tof*p-****s and most cond uc i v e to the improvenutit 


(1) Reg. XLtV, im, has been repealed by Act XXIX of 1871. 
EL 
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of their eetotes.* Tbiu the prohibitioii against granting leases for terms 
exceeding 10 years was removed ; but no provision was made for fendering 
valid those leases which had been granted in violation of the prohibition 
whilst it remained in force. In order to remedy this omission, Reg. Vlll 
of 1810 was passed. The Preamble to that Regulation, after reciting the 
previous Regulationik upon the subject, proceeds thus : — * In practice, the 
grant of UiluJbs and other leases at a rent fixed in perpetuity had been common 
with the zamindars of Bengal for sometime before the passing of the two 
Regulations (V and XVIII of 1812) last mentioned ; but, notwithstand- 
ing the abrogation of the rule which declared such arrangements null and 
void, and the abandonment of all intention or desire to have it enforced as 
security to the Government revenue in the manner originally contem- 
plated, it was omitted to declaie in the rules of Regs. V and XVIII of 
1812, or in any other Regulation, whetlier tenures at the time in existence 
and held under covenants or engagements entered into by the parties in 
violation of the rule of s. 2, Reg. XLIV of 1793, should, if called in 
question, be deemed invalid and void as heretofore. This point it has 
been deemed necessary to set at rest by a general declaration of the validity 
of any tenures that may be now in existence, notwithstanding that they may 
have been granted at a rent fixed in perpetuity, or for a longer term than 
ten years, while the rule fixing this limitation to the term of all such engage- 
ments, and declaring null and void any granted in contravention thereto, 
was in force.' This being the Preamble, s. 2 of the Regulation declared in 
effect that any such leases then In existence, which might have been grant- 
ed for a term of years or In perpetuity, should be deemed good and valid 
tenures according to the terms of the covenants or engagements interchang- 
ed, notwithstanding that the same might have been executed before the 
passing of Regulation V of 1812, and while the rule of s. 2, Reg. XLTV of 
1793, was in full force and effect." (Sheo Prasad Sing v. Kali Das Sing, 
1. L. R., 5 Cal., 543.) 


Patni tenures 
declaied 
valid, trans- 
ferable. and 
answerable 
for debt. 


Patnidars’ 
rifsht of un’ 
der-letting 
declared. 


3. Fir8t,~The tenures known by the name of patni taluks 
as described in the preamble to this Regulation, shall be deemed 
to be valid tenures in perpetuity, according to the terms of the 
engagements under which they are held. They are heritable by 
their conditions ; and it is hereby further declared that they are 
capable of being transferred by sale, gift, or otherwise, at the dis- 
cretion of the holder, as well as answerable for his personal debts, 
and subject to the process of the Courts of Judicature, in the same 
manner as other real property. 

Second. — Patni talukdars are hereby declared to possess the 
right of letting out the lands composing their uUuks in any manner 
they may deem most conducive to their interest, and 'any engage- 
ments so entered into by such kduhdars with others shall be legal 
and binding between ^e parties to the same, their heirs and 
assignees : provided, however, that no such engagunents shall 
operate to the prejudice of the right of the aamindar to hold the 
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Btqwnor tenure, answerable for any arrear of his rent, in the state 
in which he gnwted it free of all incumbrance resulting from the 
act of his tenant. 

Third. — In case of an arrear occuring upon any tenure of the Petal cmuni 
description alluded to in the first clause of this ^tion. it "Ml fff 

not be liable to be cancelled for the same, but the tenure shall be 
brought to sale by public auction, and the holder of the tenure 
will be entitled to any excess in the proceeds of such sale beyond 
the amount of the arrear of rent due, subject, however, to the pro* 
visions contained in section 17 of this ^gulation. 

Notwa. 

Patni Unwea valid in perpetuity.—" By s. 3 of that Regulation (Reg. PatnMar 
VIII of 1819), patni tenures are declared valid, transferable and answer- excri^Mf 

able for debts By that section these tenures are made transferable rights of 

in |)erpetuity and are transferable by sale, gift, or in any way which the ^ 

patniflnr thinks fit, so that by virtue of that section these tenures are made 
actual property in the land which the holder of them may dispose of as he 
chooses** {per Petheram, C* J.» in Joyktehna Mukopadhya v. Surfaneeaa^ L L. 

R., 15 CaL, 345). A patnidar is, therefore, entitled to exercise all Uie rights 
of ownership with respect to the land which the aamindar himself might, but 
for the painiy have exercised (1 Hay*s Report, 65 ; Marshairs Reports, 28). 

He is not, however, a proprietor within the meaning of ss. 38 and 78 of the liut he it not 
Land Registration Act. It is not, therefore, necessary for him to register the 

his name under that Act to entitle him to sue for rent (SakuruUn ftegistraUon 
Kazi V. Bama Snndftri Dassi, I. L. R., 24 Cal., 404.) A zamindar, who gives 
his estate in patni lease, has, however, still such an interest in the property 
as entitles him to challenge the right of another wiio asserts to hold it ad- 
versely to him on a lakheraj title, for the proprietory title is in him, and 
whatever is to the injury of his proprietory title is a valid cause of action 
to him. (Obhoy Ram Jana v. Syad Mohotn^d Hos«ein^ Spl. W, R., 213.) Tliere 
is nothing to prevent a zamindar from granting away a portion of his remain* Zunindsr has 
ing rights and to create a tenure (patni or otherwise) intermediate 
himself and the patnidar, (Raj Kumar Mnznmdnr v. Prdbhut < "hnndra OnnguU^ 

9 C. W. X., 656.) The question arose again incidentally in the case of BM 
Jarad Kumari v. Hanifuddin Akan (14 C. W. X., 389), and the Jodgea ob- 
served as. follows : — “ Although we do not think it necessary toexprcM any 
d Infinite opinion whether a zamindar can create a permanent tenure imme- 
diately between his estate and a patni taluky we may say, on a reading of Reg. 

Vlll of 1819, that our inclination is to answer that question in the negoti^®* 

This, however, is merely an expression of opinion and is not binding. The 
Board of Revenue also held in one case that a zamindar oannot create 
a right intermediate between himself and the pafaWar. In that oeae^ 

Ay a xamindar, purchased by private sale a parganay of which some villages 
had already been let in patni by the former proprietors and the other viBagM 
w«!e in kkoB poseeasion. He executed a deed by which he ereated in fawngBo|^*s Pro- 
of B a fMifiit Muh of the villages in khas posees s im, and the same Inatm*®**"*®*** 
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ment he gave B 9k9arbarahari ieaee of all the paini mduth previoaely ereated* 
The deed resenred certain rente and declared that the two interMte thne 
created should be inseparable, and that B should have no power to transfer 
the one without the other* But it was declared that the whole united inter- 
est was transferable, and that, on any default being made by B in payment 
of the re s erved rent, interest should be liable to sale under the pahn Retru- 
lation. it, the zamindar, applied for the sale of the paint created in favour 
of B» The Collector refused the application. The appeal to the Commissioner 
was also rejected. On the case coming up to the Board, on appeal, they, on 
the advice of the Legal Remembrancer, held that the interest assigned to B 
by the lease is not a tenure aithin the meaning of el. 1, s. 8 of Reg. 
VIII of 1819, and consequently the stipulation, that it shall be liable to sale 
under the Regulation, is of no effect. Held further that when a paini already 
exists the zamindar cannot give a lease of the lands. (Board's Miscellaneous 
Proceedings of 2nd September, 1882, No. 128, Collection 7, File.3124 of 1882.) 

Paini tenures are heritable by their conditions , — The term ‘ ‘ paini taluk ’ * 
primd facie imports a hereditary tenure. In Tarini Charan Oanguli ib 
others v. Watson dr Co. (3 B. L. R., A. C., 437 ; 12 W. R.,.413), the Court hdd 
that the term paini taluk*' primd facie imports a hereditary tenure. 
Biarkby, J., observed : — * * We concur with the Judge that the term * paint 
taluk' primd facie imports a hereditary tenure. We know of no instance in 
which the term * paint taluk ' has ever been applied to an interest which is 
to last for the life of the grantee only. We doubt if a single instance could 
be produced in which the term has been so used. As an instance in which 
the word is used in a very marked manner as implying ex vi termini herita- 
bility, we may refer to the case of Daya Ram v. BhobMur Narain, (S. 
D. A., 1806, p. 139) where the plaintiff claimed a 'taluk,' but the Court held 
he had only a * moiarosee ijarah.' There is a note appended to this case by 
Sir W. Macnaghten, in which he says a * ialnk ' and a ' mourosee ijarah' 
though both hereditary, differ in some important points. We also think that 
the inference, wliich arises from the use of the word ' taluk,' is strengthened 
by the addition of the word * paini.' Paini taluks throughout Bengal owe 
their validity entirely to Reg. VIII of 1819, and we tliink it quite a 
legitimate i^erenoe that, when these parties used the words * patni taluk,' 
and referred to tliat Regulation, they meant to describe an estate of the same 
general nature and with the same general qualities as the paini taluks des- 
cribed in that Regulation, one prominent feature of which is that they are 
hereditary. We do not hold that anything in that Regulation prohibits or 
Impedes a zamindar from granting a tenure which is not hereditary, nor do 
we derive the beritahility of the tenures now under consideration irom any 
enactment in that Regulation. We refer only to the preamble as showing 
what in the common understanding of persona acquainted with such matters 
and in the ordinary use of language is meant by the expression * paM kUuk/ 
and we have no doubt whatever that, when a man grants a paini taluks he 
clearly means a heritoble tenure. If he intends to grant anyriiing else, rim 
term would be misapplied ; and nothing but an express deolamrion rii#t a 
hffitable tenure was not intended would be sufficient to show that the tem 
was used In so egceptional a sense.” So also in Kkaja AshanoeBah v. JC a h e 
Mohan Mukhsrfm and another (18 W. R., 468), whm a stdt won hconi^ 
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lo mom poaMSBion and mesne profits of 12.ans. of what the plaintiff deeoiibed 
as a paini kiluA in certain mouzaAs, it wae Md that wheie the word 
“ kauk occurs without any sort of qualification and lestricaon, it refers 
pntmt facU to a hereditary interest. 

^ Tfwns/ef of a Fatni fenwre.— See s. 11 of the Bengal Tenancy Act A Pauil tenures 
tenure In the nature of a patni taluk is by iu very nature alienable. The ^^l^nable. 
question was raised in Tarint Charan Oanguli v. Watson df Co. (12 W. R., 

413)» when Markby, J., observed “ There can be no doubt that a tenure 
in the nature of a patni taluk is by its very nature alienable. Though, of 
course, we do not mean to deny that it is a tenure, yet the relation between 
samindar and talukdar has scarcely any analogy to the ordinary one of land* 
lord and tenant. The zamindar parts with all control over his pit>))erty 
and all interest in it except to an annual rental, which has been likened in 
Kngland to what is called quit-rtnU The interest of the zamindar only re* 
quires that the taluk should l)e kept whole and entire, so that his security 
for the rent may not be diminished. There is nothing in the smallest degree 
partaking of a personal character in tlie relation between him and the taluk- 
dar.’' In this case a potiah granting a patni taluk contained clauses prohi- 
biting the transfer of its lands by sale or gift, and the clauses were construed 
as intended to prevent alienation, not of the entire taluks but only of |x>rtions 
of the land. We agree with the District Judge,” remarked the Judges, 

* * that these clauses were inserted, not to prevent alienation of the entire patni 
taluk as such which could in no way affect the Interests of the zamindar, but 
to prevent any alienation of portions of the land, whereby, in case of default 
in payment of the patni rent, doubts might arise as to what iras and what 
was not liable to be sold for arrears. We decide the question in the terms 
in w'hich it has been raised ; but we do not thereby intimate our opinion that, 
even if alienation were proliibited, the tenure w^ould in this case have been 
forfeited to the zamindar. The question has not been raised.” So also in 
Brindahan Chandra Ckowdhurp v. Brindahun Chundru Chowdhury Sircar^ 

(1 L. R., 1. A., 178 ; 13 B. L. R., 409 ; 21 W. R., 324), the Privy Council hdd 
that, ” under the description ’ patni taluk,' and ’ darpatni taluk,' it must 
be primd facie intended that the tenure called a patni tenure was a tenure 
transferable by sale, and upon the creation of which it was stipulatfal by the 
terms of the engagements interchanged that. In case of an arrear occurring, 
the estate might be brought to sale.” 

Transfer of a portion of a paint taluk. — See ss. 17 and 88 of the Bengal A portiM 
Tenancy Act A portion of a patni taluk cannot be sold under the pro* MM^onder 
visions of Regulation VllI of 1819 {Mahadeb Manddl v. Cowell, 15 W. R., the Big. 

445). Nor can a patni taluk be divided except by an act of the zamindar 
or by an act recognized by him. A patnidar may generally transfer bis tenure 
without the oonsmit of his zamindar, Init he can only do so in solido ; and 
tlie tranalBr of a portion in no way affects the ezistmioe of the paM in Its a transfer 
entirety or the rigfate of the zamindar Kdadoo BaXk Shah v. Jodoh ChmsAra 
Thahoor, il W. R., 294.) Soalsoin tbeoase of Watmm A Co. v. CoOsetor af pattmwmJbh 
(12 W. R., P. C, 43 ; 2 P. C- R., 259 ; 3 B. L. R., F. a, 48 ; 13 MooiOi ^ 
0O)itwatAeldthat,wbenadiaieinapafnt kdukiz tiranaieined by a togMeesd 
peiktidttr without the e xp re ss consent of the zaatindar and in diarogacd of 
the Bngulatifm, the tosa^r ia not tnndhig on the zamind a r . ltdom noW 
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however, follow that such a transfer is absolutely null and void. ** Though 
clause 1, s. 3 of the Regulation/* observed the Judges in Madhah Ram v. 
Doyal Chand Ohoae (I. L. R., 25 Gal., 445), ** speaks of the entire pofm, sec- 
tion 6 affords indioation of the validity, under certain conditions, of a trans- 
fer by the painidar, extending, not only to fractional or aliquot parts of jik 
palm ialukf but also to any alienation other than that of entire interest, that 
is, to any alienation of the interest in any portion of the paint taluk, such 
portion not being an aliquot part or share, but being a portion of the land 
composing the paIntV’ In Saurendro Mohon Tagore v, Samomoyi, (L L. 
R., 26 GaJ., 103), it was decided that, although the transferee of a fractional 
share of a paint cannot enforce registration of his name on payment of the 
necessary fee and tender of the requisite security, yet the transfer is not 
altogether void, and he is liable for the rent jointly and severally with the 
registered tenant, if the landlord chooses to recognise him as one of the Joint 
holders of the palm, and he is also liable for the entire rent of the palm* 
estate. Similarly, in Aosuhali Pramanik v. Bieaeshuri (8 C. L. J., 554), 
it was ruled that the purchaser of a share of a paint acquires a valid title in 
the property, although the purchaser is not recognised by the zamindar. He 
is not exempted from liability for rent jointly with the transferor, if the 
landlord chooses to recognise him as one of the joint holders of the palni. 
Section 6 of the Regulation only prevents any splitting up of the tenure 
and apportionment of the rent without the sanction of the landlord. * ' We 
think,*’ observed the Judges in this case, ” that, having regard to the case 
of Saurendro Mohon Tagore v. Sarnomoyi (1. L. R., 26 Cal., 103), and ss. 5 
and 6 of Regulation VIII of 1819, it would be impossible to hold that a 
transfer of a portion of a patni without the consent of the zamindar is 
altogether void, although no doubt the zamindar is entitled to say that the 
division is not binding upon him and the purchaser cannot compel any 
apportionment of the rent reserved.” 

A transferee of a portion of a patni taluk is however, as indicated above, 
liable for the rent jointly and severally with the registered tenant {Saurendro 
Mohan Tagore v. Samotnoyi, I. L. R., 26 Cal., 103 ; Aosubali Pramanik v. 
Bisaeahuri, 8 C. L. J., 554). So also in Jogemaya Dassi v. Oirindra Nath 
MuMtearju (4 C. W. N., 590), it was hdd that he is jointly liable with his 
co-sharer for the whole rent, for, although the privity between the parties 
may be one of estate only, it is in respect of the whole of the tenure (though 
the transfer was only of a part) by reason of the indivisibility of the tenure 
without the consent of the landlord. The principle enunciated in this case 
was extended a little further in Kiahori Raman KapuHa v. Anumia Ram Laha 
(10 C. W. N.» 270), where it was hM that where a darpainidar, to the know- 
ledge of bis own landlord, transferred a portion of the darpatni to one person 
on one date^ and the remainder to another pereon on a subsequent date, the 
liability of the darpainidar for rent, after the second transfer, ceased, and the 
two transferees became jointly and severally liable to the landlord for the 
same. ” Reading sections 17 and 88 of the Bengal Tenancy Act together,” 
observed (Mdt, J., in delivering the judgment, ”1 am of opinion that 
the true condusion is, not to forbhl the transfer of a share in a tenure, but 
to render the transferee jointly liable with the transferor for the rent and 
thk view of the law has bcM edited in the case of JogeimipslfofMv. QMndra 
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NuihM^iherw (4 C« W. N., 590). When, thM^fore* the first tnuisfer wss 
made, the darpalmdar and the transferee were jointly liable for the rent. 

Wlien the second transfer was made, by which the original darpainidar ceased 
to have any rights in the tenure, it appears to me that the effect was to make 
t^e two sets of transferees liable for the rent In this view of the law, the 
proviskma of s. 88 have not been in any way infringed, and, at the same time, 
the provisions of s. 17 have been given effect to. The landlord is still en- 
titled to regard the darpatni as one undivided tenure, and to hold the 
entire body of transferees jointly and severally liable for the rent.*' This 
decision was, however, doubted by Maclean, C. J., in the same case. “ The 
act of the transferor.*' he said, *' in transferring the tenure piecemeal had 
the effect, as I think, of dividing the tenure, and, if that is so, that division 
would not be binding on the landlord unless aith bis written consent, and# 
if it is not binding on the landlord, it is diffioiilt to see how the original trans- 
feror is freed from his original liability.** He did not. liowevei. feel his 
doubt sufficient to justify him in differing from the conclusion arrived at by 
Geidt, J. So also in Kali Sundari Debya v. Dharani KnnUt Lahiri (10 C. W. 

N., 172 ; I. L. R., 33 Cal., 279), it was decided that when the holder of a {ler- 
manent tenure transfers a portion of it, and the transferee holds that portion 
separately and is allowed to pay proportionate rent for the same to the land- 
lord for a great many years, his liability for rent to the landlord ceases upon 
sale by the transferee of that portion of the tenure. 

IdabilUy for real on. change of landlonl or after transfer of tenure. — See Uabillty of 
s. 72 of the Bengal Tenancy Act. A landlord can create a tenure interme- tenants, 
diate between himself and his tenants, but the latter are not lK>und to pay 
rent to the tenure-holder, till they have received notice of the assignment 
(Mansur Ahmed v. Azizuddin^ iSpl. W. R , Act X., 129). A parcel of land, 
being a portion of the land composing a patni, can be sold in execution of a 
decree against the patnidar^ and the tenant will be liable to pay rent to the 
purchaser after receipt of notice of the purchase {Madhab Ham v. Doyal 
Chandra Ghose, 2 C. W. N., 108 ; 1. L. R., 25 Cal., 445). If a raiyat without 
notice of the assignment of his landlord's interest pays his rent to the former 
landlord, the transferee cannot recover from him the rent so paid (NUmoni 
Rai V. HiUs^ 4 W. R., Act X, 38). If tenants after having had notice of the 
purchase of a zamindari choose to continue to pay tlieir rents to, or for the 
use of, the former proprietor, they do so at their own peril, and cannot plead 
such payments in answer to a suit for rent by the new owner (Cotteeior of 
Hajshahie v. Hara Sundari DM, Spl. W. R., Act X, fi). The same rule 
applies when tenants continue to pay rent to co-sharer landlords after notice 
of the acquisition by a third party of an interest in the land (Azim v. Ham 
LaU Shaha, L L. R., 25 Cal., 330). 

Apportionmeni of rcaf.— Civil Courts can apportion rents on a suit being (ji^n Courts 
brought for the purpose. In Srinath Chandar Chawdhuri v. Mokesh Chandra 
Bandopadhpa (1 C. L. R., 453), seven mouzahs had been let in paini to 
certain tenants by the • three of these were bought by ^ at a sale 

in execution of a money-decree against the xamindar, aito the other fear by 

Subsequently, A brought a suit against the patnidar to have his shaie 
of the paHU rent apportioned, making A the puichaaer of the other mouzahs, 
a party to the salt. Meld that the suit was properly framed. But in JMm 
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Chund^r ▼. BamguEif (25 W. R.» 95), which wee a suit for rent brought by 
cn s ii igne e of s portion of the interest of a certain landlord, it was kitd that, 
where a landlord lets out land at a certain rent, the rent being payable in one 
sum for the whole, and the land not being let to the tenant in separate 
parcels in respect of each of which there is a separate assessment of thp 
rent, he cannot, without consent of the tenant, alter the position of the 
latter, and say that, in future, so much of the rent shall be payable in 
respect of one parcel only of the land and so much in respect of another 
parcel. See also Beni Madhab Qhoet v. Thakur Doss MatuUd (B. L. R., F. 
B., 588 ; 6 W. R., Act X, 71) ; Annada Charan Rai v. Kali Kumar Eai (1. 
L. R., 4 Cal., 89 ) ; Ishar Chandra DaUa ▼. Bam Krishna Dass (I. L. R., 5 
Cal., 902 ; 6 C. L. R., 421) ; Rajnarain Miira v. Ekadasi Das (I. L. R., 27 
Cal., 479 ; 4 C. W. N., 494). A purchaser at a sale, in execution of a decree 
of one of several estates let in one paint, is not bound by any agreement 
between the patnidar and other zamindars regarding their shares of the 
entire paint rent. Nor can he claim from the paintdar, as his own share of 
the paint rent, a sum bearing the same proportion to the whole vatni rent as 
a Budder jama bears to the sudder jama of all the estates let out in patni. 
In order to obtain redress in such a case, either the patnidar or one or all 
the zamindars may have their fixed patni rent properly apportioned 
among the several zamindars by a civil suit, in which all the zamindars 
should be parties (Poresh Nath Boy v. Bisho Nath DuU, 8pl. W. R., Act 
_ X, 10). 

amongst land- /’<ifltltdn.~-*8ee sections 17 and 88 of the Bengal Tenancy Act. A parti- 
lords binding tion amongst the landlords is binding on the patnidar. On a partition, 
on pa n ara ^ ^ co-sharer is entitled to consider the land allotted 

to him as his distinct taluk. The rent is thus split up and a single taluk con- 
verted into a number of separate talugs. The effect of a partition under the 
Estates Partition Act is the same as that under the Bengal Tenancy Act. 
Partition Although, however, a partition amongst landlords is binding on the 

iStiSISm patnidar, a partition amongst patnidars does not bind the landlord. No 
is not binding doubt a patnidar has a right to demand and enforce partition or, in other 
on landlord, ^ ^ placed in a position to enjoy his own rights separately and 

without interruption or interference by others, but such a partition, if made 
without the consent of the landlord, would not do away with his liability to 
be held responsible for the whole of the patni rent without reference to the 
division made among the co-sharers. Accordingly, it was held in Bani Shama 
Bundari Dehi v. Jardine^ Skinner and others (3 B. L. R., Appen., 120 ; s. c., 12 
W. R., 160), that a suit for partition by a Joint owner of a point taluk will 
lie, but such partition will not affect the liabilities of the painidars under 
their several contracts with the zamindars. Similarly, in Qouree Sunkar 
Bay V. Anund Mohan MoUro and others (9 W. R., 487), it was kdd that there 
is no statutory bar against a raiyat's right to partition as between himself 
and his co-parcener, where he does not ask for an apportkmment of the 
jama, or reserved rent,*' prohibited by section 0, Regulaticm Vni of 1819, 
^ or, in other words, where he does not* ask for such a distributioa of the ptdni 
rent as would bind the tamindar, or limit his right over the whoie. toniire es 
a joint one. Again, in JMoo Nedh Shah v. Jadah Chandra Thakoor ill W« 
B., 294), it was said that a fMtoit IsImA eannot Im divided extopt by an aet of 
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the sumndar or by an act reoogiuMd by him : the traimfer of a portion in no 
way afiects the existence of the paint in its entirety or the rights of the 
aamindar. 

There are, however, several ways in which a landlord may recognise the 
division of a tenure. He may do so either formally by actually dividing loSd inay^* 
the tenure into parts, or impliedly by receiving 'rent from parties holding recognise 
separately (Uma Charan Banarji v. Haj Lakhu I. L. R., 25 Cal., 19). In i**™*^*®"- 
Bharat Chandra v. Oanga Narain ( 14 W. R., 21 1 ), it was ruled that a aamindar, 
by accepting rent, assents to a transfer which involves a subdivision of a 
tenure. Again, in Kali Sundari JJebya ChdaxUiumni v. Dharani Kanla Lahiri 
(10 C. W. N., 272), where the holder of a permanent tenure transferred a 
portion of it, and the transferee held that portion separately and was allowed 
to pay proportionate rent for the same to the landlord for a great many 
jmars, it was held that, upon sale by the transferee of that portion of the 
tenure, his liability for rent to the lamilord ceased and that Ids act did not 
have the effect of subdividing the tenure. See also BaieUih Charan ('haudhuri 
V. Akhil Chandra Chowdhury(\ \ C. W. X., 217). And in Kolto KUken v. 

Breeratn (15 W. R., 255), it was decided that a written consent to a }iarti. 
tion was not necessary, when a zamindar himself put a tenure up for sale in 
separate lots, and took rent from two of the purchasers separately. ' ' No 
doubt,*' observed (jllover, J., in this case, there is no consent in writing 
on the part of the zamindar, but the inference that he did consent to the 
partition is of the strongest kind. It was by his own deliberate act that the 
tenure was put up for sale in separate lots, and it is not denied that ho has 
since the sale taken rent from two of the purchasers of these lots separately. 

The object of the Regulation was the protection of the zamindar from the 
division of any part of his property without his knowledge, but in this case 
it is clear that he knew of the division all along, and was in fact himself the 
cause of the property having l>een so divided.” The mere fact, however, 
of the zamindar accepting rent from the different share-holders of the 
tenancy in proportion to their respective share, is no evidence of the landlord 
having consented to the division {dour Mohan v. Ananda^ 22 W. R., 295). 

And if the alleged different tenures were indissolubly connected at the time 
of the original holder, atid if the zamindar, in receiving rent from the present 
holders, had dealt with them only as representatives of the original holder 
and as payers of component parts of the aggregate rental, he cannot l>e said 
to have accepted the division (Bant Lalan Mont v. Bona Mmi, 22 W. R,, 

34), In Abhai Charan v« Saeki Bhumn Bamt (1. L. R., 16 Cal., 155), it 
was hdd that dakhUas, or rent-receipts, showing that a tenant bolds half the 
land at half the rent of the whole holding do not amount to the written con- 
sent required by s. 68 of the Bengal Tenancy Act. But the ruling in this 
esse was distinguished in the Full Bench case of Ptbry Mokan MtUckrrji^ 

V. Qopal Paik (2 C W. N., 375 : 1. L. R., 25 Cal., 531), in which it was laid 
down that a receipt for rent granted by the landlord or his agent in the form 
prescribed by the Bengal Tenancy Act, eontainmg a recital that a tenant's 
AMe is registe r ed. In the landlord's eeriMa^ as a tenant of a portion of ^ 
the oiigiBal holding at a rent which is a portion of the original rent, amounts 
to a consent in writing by the landlord to a division of the holding and to a 
di stributio n of the sent payable in respect theseof uithin the meaning of 
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a. 88 of this Act ; provided thatt if the receipt has been granted by an agent, 
the agent hae been duly authorized by the landlord to grant such a receipt. 
But where a holding is in occupation of several tenants at one entire rental; 
the fact that the landlord's agent {iehaUdar) has accepted from the tenants 
proportionate parts of the rent does not the bind the landlord, in the absence 
of evidence to conneci the landlord with the receipt of any proportionate 
rate of rent by the agent {Beni Prosad Koeri v. Ooberdhan Koeri^ 6 C. W. N., 
823). Receipts, granted by the landlord's agent to the tenants separately 
for their proportionate shares of the rent, do not necessarily imply the 
landlord's recognition of the subdivision of a tenancy {Beni Proead Koeri 
V. Hamdahin Pandey^ 1 C. L. J., 90n ; 10 C. W. N., 216). A receipt for rent 
granted by a landlord or his agent containing no specification of the original 
fama^ no statement of the area, or of the portion of holding separated and 
separately settled with the tenant, nor of the share separated, nor containing 
a recital that the tenant is registered in the landlord's aherista as a tenant 
of a portion of the original holding at a rent, which was a portion of the 
original rent, does not amount to a consent in writing to a subdivision of the 
holding. An entry in an account, which appears on the face of it to have 
been written by a servant of a tenant, and exhibited payment of rent made 
in respect of six different iaiuqa by the tenant to the landlord, and which 
was signed and receipted by a aumamavia of the said landlord, doe^ not 
amount to a consent in writing on behalf of the landlord to a division of the 
tenure or distribution of rent {Jnanendro Mohan Choiedhuri v. Oopal Dnaa 
Chowdhuri, I. L. R., 31 CaL, 1026 ; 8 C. W. N., 023). So also in Sri Maha^ 
rani Beni Perahad Koeri v. Ramdahin Pandey (10 C. W. N,, 216), it was held 
that receipts for rent, granted separately by the landlord's tehaUdar to the 
tenants of a holding, whose names were also entered in the landlord's aheriata 
in the place of that of the tenant who held the tenancy before them, do 
not amount to a consent in writing, on the part of the landlord, to a subdivi> 
sion of the tenancy within the meaning of s. 88 of the Bengal Tenancy Act. 

The question as to whether a patnidar has a right of partition as against 
his superior landlord, and as against the co-sharers of the estate in which his 
paini is situated has lieen discussed in several oases. In Mukunda Lall Pal 
V. Lehwra^w (.1 L. R., 20 Cal., 379) it was observed that joint possession 
alone was not a sufficient ground for compelling a partition, and that, in 
order that persons might be oo-paroeners and so have a right to partition, 
not only must they be in joint possesidon, but that that joint possession 
must be founded on the same title. It was accordingly hdd that a subor- 
dinate tenure-holder had no right of partition as against his superior land- 
lord. This view was, however, dissented from in the full Bench case of 
Hemadri Nath Khan v. Bamani Kanta Bay (I. L. R., 24 Cal., 576). " I am 

unable," said Banerjee, J., in delivering the judgment of the Court, " to 
assent to the view, that, as a general proposition of law, there can be no par- 
tition between parties, the interest of one of whom is subordinate to that of 
the other. I think the Court must in each case determine, whether, having 
regard to the nature of the interests owned by the parties and to all other 
ciroumstances necessary to be taken into consideration, the ba l a nc e of con- 
venience is in favour of allowing partition, and, if it determines the question 
in the affirmative, the mere fact of the parties owning interests, which are 
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not oo-ordiii»te in degree, ought not to be a bar to partition." " The Ian- 
goage need in the case of Muhunda LaU Pal Chowdhary y. Lfhvraux (I. L. 

R.» 20 Cal., 879), observed Beverley, J.* in the same oaee, ‘ ‘ nay not be strictly 
aoourate or very preoue, but what was intended to be decided in that case 
fjfas that mere unity of possession, or, as 1. should prefer to term it, mere 
joint possession, is not enough to entitle the persons so in iiossesaion to have 
the land partitioned by metes and hounds. The right to a partition can 
only, in my opinion, exist as between oo-parceners holding similar interests 
in the property. How ‘ similar intereatH ’ should be defined it may not l>e 
easy to say. They should proliably l>e permanent transferable interests." 

This view of law was accepted in the ease of Bhagtnai Sahai v. Bepin Bfhari 
Milter (I. L. R., 37 Cal., P. C., 918) by their tx>rds!ii|^ia of the Privy Council, 
who held that the right of partition existed when the two |)arties were in joint 
(lossession of land under permanent titles, although those titles might not 
be identical. 

It follows from these oliservations that a patnidar may in such cases 
demand a partition, provided that the "balance of convenience" is in entitled to 
favour of the arrangement. And this has Ijeen held to lie the law in several JjjJi*” parti 
cases. In Chunder Nath Nandi v. Hur Narain Ihh (I. U R., 7 Cal., 188), 
the plaintiff was the proprietor of a fractional share of a portion of a revenue > 

{laying estate and had an interest only in one village. He brought a suit 
for partition, in which he did not seek to have his joint liability for the whole 
of the (Government revenue annulled. HeM that there was no bar to his 
obtaining a partition of his share. "The Court ", oliserved the Judges, 

" might hesitate to allow him a decree for the severance of a {portion only 
of his share, or of Ids profiortionate shares of {Mtrticular plots ; but if he 
claims to have his whole share divided and disclaims any share in lands not 
included in the suit, I see no reason why he should not obtain what he claims." 

In Mukunda LaU Pal Choitdhury v. Lehuraur (I. R., 20 Cai., 379), Norris, 

J., was of opinion that a fiartition of a |x>rtion could l>e maintained, if, as 
regards that |X>rtion, the joint owmers were different from other joint owners. 

The plaintiffs in this case were the proprietors of a 12-anna share in a certain 
tenure known as taluk Banga Chandra Dass, and they alleged that they were 
in fxiSBession of the other 4-anna8 as dartalukdors ; but It did not appear 
on the proceedings, to whom the plaintiffs {laid rent on account of the 4-anna 
share. The taluk in question consisted of a 7} annas, or a of the rents, 
of so much of the lands of the three villages, D, B A T, as appertained to the 
estate Xo. 23 on the iauzi of the Colleotorate of Noakhali. It appears that 
estates Xos. 23, 24, 25 and 26 represented fractional shares in three parganas 
comprising some 560 villages. Xo baMvara had been made of these {larganas, 
but, by some private arrangement, ap(>arently, certain lands in a village 
had been assigned to one estate and certain other lands to another, some 
lands having been kept common to all the four estates. Thus the estates 
did not oonsiBt of entire villages, but of specidc lands in certain villages and 
a joint interest in oilier lands kept ijmali. There was yet another oompli* 
cation in ibis mtrioate and curious system of tenures. It appears there was 
nnnther permanent tenure called taluk Sobliaran in this estate Xo. 23, which 
taiuk consisted of lands not only in the three villagBs in suit but in nineothers. 

A 2-anna share of ibis taluk was in the Idias p o sses si on of the defendant : 
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Of the other 14*anna share, ^7} anna share was held under the plaintiff. 
A suit was brought by the plaintiffs for partition of such of the lands of tal^Jk 
Banga Chandra Dass as appertained to estate No. 23 and were separate 
from the other estates, to which the other zamindars of estate No. 23 w^ere 
made parties, and it was held that, assuming that the plaintiffs were entitled 
to partition at all, the^ suit would lie as regards the lands specified as belong- 
ing to estate No. 23 without reference to the lands held in common as belong- 
ing to all the four estates. In the case of Barahi Debt v. Deb Kamini Debi 
<1. L. R., 20 Cal., 682), Petheram, C. J., and Norris, J., expressed a similar 
opinion. They said ; — “ No authority has been cited liefore us in support 
of the proposition, that, where a fractional share in a property which forms 
part of a joint estate has been sold, th8 purchaser cannot obtain separate 
possession of the share he has Ijought, without partitioning the whole joint 
estate, and I think that to give effect to it. would practically amount to a 
refusal to allow thp purchaser of such a share- to obtain separate possession 
of Jt at all ; and tliis would, in my opinion, not only be inequitable, but would 
greatly diminish, the value of the profierty held in this way. I think this 
contention must fail.’ ’ And in Henutdri Nath Khan v. Ramani Kanin Roy (I, 
L. R., 24 Cal., 575 ; 1 C. W. N., 406), where the plaintiff, who was the proprie- 
tor of an entire estate paying an annual revenue to Ciloverninent, sued to have 
his ten -anna share of the estate partitioned by metes and hounds from the 
other undivided six annas (which his father liad given in patni lease to the 
defendant’s predecessors in title), on the ground that, although the estate 
was held in ijtnnli and he and the defendant collected separately from their 
tenants their respective shares of the i-ent, difficulty and inconvenience had 
arisen in the management of the pro}>ert.y, and wdiere there was no prayer 
that the land of the entire estate should be relieved of the liability as before 
to pay the entire amount of the ( aovernment revenue payable in respect of iU 
it was heM by the Full Bench that the plaintiff was entitled to a decree for 
partition. So also in the case of Bhagioat *Sahni v. Bepin Behnri Milter (1. 
L. R., 37 Cal., P. G., 918), where the appellants, plaintiffs in a suit for parti- 
tion, were proprietors of a mokurrari interest in the property a partition of 
which was sought, and the respondents, defendants in the suit, were owners 
of a fractional share in the zainindari interost in the same property, and 
where the mokurrari lease was, in certain contingencies, liable to forfeiture, 
and the High Court had held that the appellants’ tenure was on that account 
not sufficiently permanent to support their claim to partition, to which they 
would otherwise have been entitled, it was held by the Judicial Committee 
of the Privy Council (reversing the decision) that the distinction drawn by 
the High Court could not be supported, and that the appellants’ title being 
a permanent one, though liable to forfeiture in events which had not occurred, 
the rights incidental to that title must be those that attached to it as it 
existed, without reference to what might be lost in the future under changed 
oiroumstanoea. A contrary view was taken in the case of ParhaH Ckaran 
Deb V. Aintiddin (I. L. R., 7 Cal., 577), where the owner of a twelve- 
anna share in a joint samindari consisting of MK) drones of land granted 
to Uie plaintiff a moitarrori lease of his share in a small portioii of land |2 
drones), while the ownefs of the remaining four-anna share granted a pains 
of the whole of their share to the defendants, and the plaintiff brou^t a salt 
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ligainst the defendants for a partition of the small plot of land, and it was 
kM that snob a suit would not lie because the samindais haci not been made 
parties and also because a partition could not be enforced of a part of the 
estate held by the defendants, who were entitled, by rixht of their iwfni, 
to an undivided four-anna share in the whole estate and who, if the plain< 
tiff’s claim was allowed, might, in i-esiiect of the same estate. In? subjected 
to many claims for partition at the suit of jieroons in plaintiff's |H>8ition. 
This ruling was, however, referred to in the case of Hm/ha Kania Shaha v. 
Bipro Doss Roy (1 C. L. J., 40), and the Judges observed : — '' So far as we 
understand the judgment, the question (in that case) was one of convenience 
and inconventenoe ; and it was not laid doam, as a matter of law. that a parti- 
tion of a portion of a le venue- paying estate, when that portion is capable 
of partition without muoli incoiw'enienoe to other sharers, is absolutely 
barred by law.” In Radlui Kania Shaha v. Bifiro DitsA Hoy (I C. L. J., 40), 
where the estate consisted of three different villages, yi one of which the 
plaintiff bad a kaemi mouraH rniraff right to certain shares and no interest 
in the other tw^o, and where the |)laintiff asked for a partition of the village 
in which he w'as interested, making the entire l>ody of proprietors parties 
to the suit, the Judges discussed all the authorities cited alx>ve and heM that 
the rules deducible from them were : 

(1) first, that the plaintiff, notwithstanding that he w'as a suliordinate 

tenure-holder of a fraction of an estate, was entitled to partition as 

against the proprietors of other shares ; and 

(2) secondly, that, notwithstanding that he held a share of one village 

out of many in the estate, he was entitled to have his share iie{ai* 

rately carved out. 

They oijserved, however, tliat in all such cases the question of conve- 
nience and inconvenience must l>e token into consideration. The same 
view was taken in the case of Vma Svndari JJebi v. Benode Lall Pakraski 
where it was ruled that, in the alisence of any inconvenience to other oo- 
sharers, a patnidar, whose right extended over only a fractional share of one 
of many mouzaks in the zamindari, was entitled to maintain a suit for 
partition. " It is settled law now/* the Judges said, ** that a patnidar of a 
fractional share can partition any profierty held jointly by himself and some 
of the defendants, although the defendants may be jointly interested with 
or without other persons in the remaining portion of tiie estate. See Radha 
Kania Shaha v. Bipro JJaas Roy (1 C. L. J., 40). It was also held in the case 
of Barahi Debt v. Debkamini Debt (I. L. R., 20 Cal., 682), that there was no 
objection to a decree being made for the separation of a share, purchased 
by a stranger, from the other joint owners without partitioning the wliole 
joint estate. The plaintiff is, therefore, entitled to ask for peurtition of her 
fwlas share. It is idle for the defendant-respondants to urge that in this 
suit yre should order the partition of at least four villages, with three of 
whieh the plsintiff has nothing whatever to do/" In Upendro Chandra 
Singha Say v, Mahomed Faiz (12 G. W. N., 670), again, it wss Md that a 
penMNs hoMiiig a pemument interest, tiiongh sa interest of an inferior 
grade* osight briiig a suit for partition as sgsinit pensoos who hold intstssts 
of a superior gradsb 
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GonaequentJy, a patfUdar may bring a anit for partition against his 
co-patnidar§ or against darpatnidarg under his ethpainidarg ; in t& latter 
ease the co-patnidarg must be made parties {Ibid), The darpatnidarg are not» 
however, necessary parties in such a suit. Where it was found that the 
addition of dar-talukdarg as parties would make the suit highly complicated, 
it was hdd that such dar^kilukdarg should be allowed to watch the partition- 
proceedings, but need not be made parties {Ibid), 

Merger, — 8ee s. Ill, clause (d), of the Transfer of Property Act. Be- 
fore the passing of the Transfer of Property Act, the doctrine of ** Merger,*’ — 
ilie extinction of the inferior right of a painidar in the higher right of a 
aamindar-— did not apply in this country. My own impression is,” ob- 
served Peacock, C. J., in the case of Woomtgh Chunder v. Rajnarain (10 
W. R., 15), ” that the doctrine of merger does not apply to lands in 

the moffusil in this country I believe it is the practice in this country 

for zamindars to pqrchase and keep on foot patni ialukg without the neces- 
sity of adopting the practice, which is followed in England, of purchasing 
such taluks in the name of a trustee to prevent the merger of them.” A 
similar view was taken in the case of Jibanli Nath Khan v. Qohul Chandra 
Chowdhuri (1. L. R., 10 Cal., 760), where it was hdd that there is no merger in 
the case of a patni interest coming into the same hands as the zamindari 
interest. In the recent case of Pramotho Nath Milter and another v. Kali 
Proeunno Chowdhury (1. L. R., 28 Cal., 744), however, it was decided that a 
patni interest created after the passing of the Transfer of Property Act (Act 
IV of 1882), is determined on a purchase of the same by the zamindar, even 
at a sale held in execution of a decree. In distinguishing this case from 
dihanJti Nath Khan v. Ookul Chundra Chowdhuri^ referred to above, Baneijee, 
J., observed: — ” That case {i,e,^ Jibanii Nath Khan v, Ookul Chundra 
Chowdhury) was decided without any reference to the Transfer of Property 
Act, and was a case to which the provisions of the Transfer of Property Act 
were inapplicable by reason of cl. (2) of s. 2 of that Act, the patni lease 
in that case having been granted and the jHitni having been created before 
the 'fransfer of Property Act came into operation.” A zamindar purchas- 
ing a patni under him can, therefore, deal with liis two rights as one now. 
Similarly, when the patnidar of a inahaU wliich formed a portion of a zamin- 
dari, purchased the zamindari rights in the wahal and from the date of his 
purchase paid no rent as patnidar^ it was hdd that he could not set up his 
title as patnidar against his zamindari co-sharers in a suit brought by them 
for contribution {Proeunno v. dogul^ 3 C. L. R., 159). The same view was 
taken by the Board of Revenue in a case where a patni taluk belonging to a 
trust-estate was sold for arrears of rent, and was purchased on behalf of the 
estate. Subsequent to the sale, the patnidar paid in the arrears due from 
him as well as the costs of bringing the patni to sale, and asked that the paint 
might be restored to him. The Collector and the Commissioner reoommmided 
that the sale might be considered null and vmd and tbe painidar remain in 
possession as before. The Legal Remembrancer, who was consulted, express- 
ed his opinion that the pafni loftfk had merged in the proprietary right by 
the purchase on behalf of the estate, and that the old painidar coedd not be 
re-instated without a fresh pains lease. (Board’s Miscellaneous ftoneedings 
of 17th August, 1889, No. 161, Odleotion 7, File 282 of 1889), 
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Painidar^B righi of underletUng See s. 4 (poet). It is not oompe* 
tent ter n enperior landlord like a painidar to grant a lease of land of whiob 
be » not in poeeeesion, and, by sucb a grant, to give opportunity to a party 
to raise the question of his Utle, and have it indireotly settled. In order 
toenablea lessee to defend any action, his grantor must be in possession at 
the time of the grant, otherwise a suit for possession at the tenant's instance 
alone cannot be supported {Dinatnonee Banerjee v. Ogntiullah Jihan^ 2 W. 

R., 138). In Prankritio J)e v. Bissumbar Sen (11 W. R., 80), however, it 
was held otherwise. So also in Tara Suwktri Ikbya dr oiKere v. Shama 
Sundari Debya ds others (4 W. R., 68), a paint esUte was the inheritance of 
5 brothers, two of w horn appropriated the whole of it, and the plaintiff, as 
the holder of a kaimi patiah from the darpatnidar of the 3 ousted brothers, 
sued to obtain possession of the share of the esUte to which he considered 
that he has entitled. The Lower Court decided that such a suit would not 
lie, as the suit must be preferred by the ousted brothers themselves. The 
High Court, however, held that the Lower Court was altogether wrong, 
and that the plaintiff's claim must be tried and adjudicated upon. In 
fact,* * observed that Court, ‘ ‘the plaintiff, under the circumstances, is the sole 
person who could bring a suit to recover the portion of the estate covered by 
the plaintiff's poUak, as he represents the original owners, the three brothers." 

In Lake Nath Ohose v. Jagabatidhu Roy (I. L. R., 1 Cal., 297), plaintiff sued 
for a declaration of his darpaini and eharpatni rights in certain estates and 
lor possessioiL He alleged that he obtained in 1278 (1870) a darpatni of an 
8-anna share in the properties from Girish Narain Roy A Mohendra Narain 
Roy, the heirs of Boykunt Nath Roy, the patnidar of the said share ; that he 
afterwards granted a sepatni of one of the estates to one Kishto Bulluv Roy 
and again took from tlie latter a eharpatni ; and that, on attempting to take 
possession of the estates, he uras opfK)sefl by the defendants. ltap|ieared 
that the plaintiff had paid the consideration for the darfMitni, but it was 
admitted on liisl}ehalf that< «irish Narain Hoy A Mohendra Narain Roy were 
notin possession w'hen they granted the dar/jatni. HeUi (1) that a transfer 
of property of which the transferor is not in possession at the time of the 
transfer is not ipso facto void ; (2) that, where a jMitnidar, while out of 
possession of the palm estate, granted a dar^tatni thereof, the darpatni- 
dor's suit against persons, who were in possession of the estate, to 
recover possession would lie, it apfjearing that the plaintiff had paid an 
adequate consideration for the darpatni^ and (3) that the darpatni pottah 
was not evidence of a contract to be performed in future on the hap- 
pening of a certain contingency, but, that if it was so, the plaintiff had done 
all that he was lM>und to do to entitle him to s|ieci8c performance of the 
agreement by the patnidar. 

Bight to Minerals. — ^Temporary lessees have no right to the minerals Tenpofary 
underlying their land, and can only work mines, quarries, or pito, whiob are 
open when they come into possession {Prince Mahomed Bakhiyar Shah v, 

Bani Dhojamoni^ 2 C. L. J., 20 ; In re Purmanandas Jeewandast 1. L. R., 7 

Bom., 109). This view was confirmed by their Lordships of the Privy OoimoU 

in Tiimram Mukkerjee v. Cohen (I. L. R., 38 Cal., 203 ; I C U J., 517 ; 2 a 

L. J«, 408 ; 9 a W. N., 1073). As regards penaaoent le eeees, it is wett eetab> pemmnent 

iMhed that a mmfraot to aeU or grant a lease of land will genenUy inohide leasoa 
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th6 entire solum from the surfeoe down to the eentre of the earth, and will, 
therefore, include the mines, quarries and minerals beneath or within it: 

English Law. see the obserrations of Sir John Romilly, IL R., in jfiTerr v. Pauwm (25 Beapv., 
394, 406), and those of Sir Richard Kindersly, V. C., in WtUiamaan v. Wootoa 
(3 Drew., 210, 213). Similarly a conveyance of land is, prim*i facUt a 
conveyance of the entire solum from the surface down to the centre : seto 
the observations in Harris v. Baling (6 M. A. W., 60; 52 R. R., 632), 
Bpotmer v. Oreen (L. R«, 9 £xch., 99, 107), and Earl of Jersey v. Qardians 
of poor (22 Q. B. D., 565, 558). In the last case mention^. Lord Esher 
observed that, if the conveyance was of all the lands and if there was no 
reservation, that would carry all the minerals within the ambit. Indeed, 
so strong is the presumption that a conveyance of land carries with it the 
minerals, that it has been held that a purchaser need not disolose the exist* 
ence of a mine, unknown to the vendor, which increases the value of the 
Principle property itself: see Fox v. Mackreth (2 R. R., 55). “The principle,** 
observed Mukherjee, J. in Megh LaU PantUy v. Raj Kumar Thakur (L L. R., 
34 Cal., 358), upon which this presumption is raised appears to be that 
in place or undisturbed in the position in which they have been 
deposited by the agencies of nature, are a part of the land, and belong to 
the owner of the soil ; although, therefore, minerals in the ground are capable 
of severance, or separation of ownership from the soil, and, when so severed, 
are independently and separately inlieritable and capable of transfer, yet 
when there has not been such separation and a reservation, they will pass, 
if all the rights of the owner are transferred : see Adam v. Briggs Iron Com- 
pany (7 Gushing, 361), in which it was held that primd facie the owner of 
freehold lands is enUtled to all the minerals and strata of coal, clay or ore, 
lime, marble and the like, not os a separate estate, but as a part of the fee 
and inheritance, and they will pass by descent or conveyance without special 
designation. The general rule may, therefore, be taken to be that when 
General rule mines or minerals form a part of the whole unsevered inheritance, an owner 
fol^red. ^ fee-simple possesses, in all freehold lands, an unrestricted right to work 
the mines in his estate, and lus conveyance, in the absence of an indication 
to the contrary, grants all mines and minerals therein. In other words, a 
conveyance of land, in the absence of an express limitation, passes the entire 
estate, if the grantor is seiaed of the entire estate, and carries with it all the 
grantor*s right and title to an interest in the minerals, unless they are ex- 
^essly reserved by the terms of the instrument or have been previously 
granted.** The same view has been taken by Mr. Justice Saroda Chandra 
Mittra in his book on the ** Landlaws of Bengal '* (see pages 393*396). 
In Han Narain Singh Deo v. Sriram ChakravarU (L L. R., 33 GaL, 54 ; 
37 Cal., 723 ; 3 C. J. L., 59), however, their Lmdships of Uie Privy Council 
doubted the correctness of this view, a'hich, in their opinion, seemed prac. 
tically to ignore the distinction between the mere tenure-hold^ and the 
lamindar. The question for decision in this case was, whether certain Qoss* 
wamis, the ^sbaits of an idol mid lessees of a village in the samindari ni 
the appellant^ the Rajah of Pachete, had under their lease, whkA had been 
granted by a predecessor in title of the appellant about 60 yean igo^ aoqvttied 
any light in the minerals beneatii the surface of the village which thoy could 
have transmitted to the respondents who claimed to hold under them* 
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'Tbere was no dociiinent in evidence defining the teniKii of the leaae to the 
Goaawa^. Two decrees in favour of the Rajah for tlie payment of an annual 
rent of Rs. 22-15-6 by the Oosswamis were put in. in one of wliicli they were 
descril^ed as cultivators and in the other as “ * There was 
no evidence whatever that.the Rajah had ever granted mineral rights in the 
\illage to the (^osswamisor to any other la^rson. Both the Courts in Imlia 
found tliat the village was a /ml (rent- paying) village of the zamindari of the 
Rajah, and that no prescriptive right had l»een proved by the n^s)K)ndents 
to any underground rights in the village. The High Court deckknl that the 
zamindar had created a permanent Umure of ain agricultural character, and 
that the tenure- liolder would |K>Kses*4 all underground rights in the alNumce 
of an express reservation hy ilie zivmindar. The Judicial Committee of the 
Privy Council, however, reversed this decision, and /uif/ that the title of the 
zamindar Rajah to the village lieiiig established, he miisl be prt^siiiiiod to bo 
the owner of the underground rights ap|)ertaining tliereto in the ahsenee of 
any evidence that he had parted with them. Jt is douhtful if this decision 
of the Judicial Committee is in consonance with Hnglish legal ideas, hut it is 
certainly opposed to the |X)pular view in this country which the judgment 
of the High Court reflected. If it lie not taken to l>e strictly limited to the 
facts of the particular case, it will have very serious consequences in the 
existing mining leasers, many of which are derive<l from tentm^-holders. 

This d€.^cision was, however, followed hy the High Court in a later case 
(Jyo/i Prosml Singh v. Ijirhipnr ("mil I. L. R., 38 Cal., 845), 

where it was hiid tliat there is no difference in jirinciplo lietween a lessee 
for years and a lessee in perpetuity, when nothing is known or nothing can 
tie inferred al>out the intention of the parties at the time of the inception 
of the lease, and that the landlord continues to have a nrversion in mines 
<li.scovered after I lie grant of such a lease*. 

To ascertain the rights of f he grantw, the language of the jnstriiiiient and 
the intent of the parties as well ns the estate held hy the grantor must lie taken parties niiiKt 
into consideration. Wheit;, therefore, a nmhirrari lease of a whole immia “ la/ii taken into 
hak hakiik wan granted, it was hM that the grant created a |iermatient lease 
without any reservation, and that it conveyed to the lessee all the lessor's 
rights in the land, including the right to work minerals {Mfigh Loll PatuUty v. 

Rajknmir Thaknr, I. L. R., 34 Cal., 558). Where, however, in a patni leam% 
the coal and mineral rights and the surface of such of the Iannis as are coal- 
i)earing ai*e excepted from the grant, the itatnuhir is liound by the reaen^a- 
tion {Ranieshsimr Malia v. Ram Nath RhatUtrhuriee^ 1. L. H., 33 Cab, 4ti2), 

Jn such a case the lessor impliedly resen’es to himself as a necessary inddeiit 
the right to dig for, and win, them. The reser^'ation of mineral rights apart 
from the surface rights must Iks taken to carry as an incident to it the fjower 
not only to go upon the land and work the minerals known to lie underground, 
but to go on the land to conduct the ordinary preliminary operations by 
lx>riDg or othemise to ascertain, when it is not known, if there are minerals 
underground {Ibid). 8o also in Gandoo Maknta v. Rdnwn^ Singh tMo (I 
C. L. J., 526), it was hdd tliat when a grantor of paint lease has reserved to 
himself the right to underground coal and limestone, he is entitled to ingress 
and egress upon the paint mahal for the purpose of reasonaMy working the 
mineral rights tvhioli are reeerved to him by tlie kabuliyai^ but be Is boatid 
BL 6 
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to do no more damage to the surface than is absolutelf necessary, and protect 
the lessee's right to support in osee any excavations are made, and oompen* 
sate him for any injury to the surface of the soil. Observe that a reserva^ 
tion of minerab in a paint lease does not necessarily include every substance 
which can be got from underneath the surface of. the earth for the purpqfw 
of profit. The words * mines ' and * minerals ' in any particular grant must 
be given the meaning which, judged from the whole of the deed, the parties 
may be taken to have intended (Qandoo Mahata v. Nilmmee Singh Deo, 1 C. 
L. J., 626). 

In the two cases cited above (Megh Lull Pandey v. Eaj Kumar 
Thakur and Sriram Chandra Chakravarti v. Hart Narain Singh Deo), the 
Application question as to whether or not the principle underlying section 108, clause (o) of 
^wwse(^«), the Transfer of Property Act applied to permanent alienations without reserva- 
the Transfer tion was considered. In the former, Mr. Justice Mukherjee held that it did 
not, and observed that the rule embodied in that section, viz,, that the lessee 
^ ' must not work mines and quarries not open when tlie lease was granted, 

applied, as was obvious from the opening words of the section, only in the 
abwnce of a contract to the contrary. In the latter case the Judges of the 
High Court came to the same conclusion, though on different grounds. 

‘ ‘ The provisions of clause (o) of section 108 of tlie Transfer of Property 
Act," it was said in that case, " cannot even by analogy be safely applied 
to these tenures, for that clause prohibits a lessee from pulling dou*n buildings 
or felling timlier, and yet it is well-kr.own that a permanent tenure-holder 
is not ordinarily restricted in those ways (see section 10 of the Bengal Tenancy 
Act). Moreover, clause (p) of section 108 prohibits a lessee from erecting 
any permanent structure without the landlord’s consent ; and yet it is a 
common place in the land-law of this country that permanent tenure-holders 
can ordinarily build such structures on their lands without the zamindar’s 
consent. It is only when there is an express stipulation depriving a per- 
manent tenure-holder of such rights, that he is debarred from exercising them. 
It is obvious, therefore, that tenure-holders have rights w liioh go very far 
beyond what the Transfer of Property Act allows to ordinary lessees. The 
inference would rather be that such tenure-holders possess, in addition to 
those rights which have been noticed, the right of w'orking mines and 
quarries also." 

Patni tenures liahle to sale for arrears of rent, — ^The same principle has 
Heotion 65 of lieen Jaid dow'n in section 66 of the Bengal Tenancy Act which applies to 
aS appUei to tenures (Piari Mohon Mukherjee v. Bam Chandra Bosu, 6 C, W. N., 

patni Ixxxviii). Tlie object of this provision in both the cases is that all per- 

Obje^of the tenures are hy|x>thecated to the landlord for rent ; so that the tenant 

provision. cannot, by disposing of the tenure to a tliird jiarty, deprive the landlord of 
Section 66 of ^ ^ Tenancy Act provides ; — " Wherever a 

the Tenancy tenant is a permanent tenure-holdpr, a raiyat holding at fixed rates or an 
ooeupancy-raiyat, he shall not be liable to ejectment for arreara of rent, 
but his tenure or holding shall be liable to sale in execution of a decree for 
the rent thereoft and the rent shall be a first charge thereon.'^ 

It is clear fh>m this section tiiat, whenever a tenure or a holdiiig is sold 
otherwise than in execution of a decree for arrears of rent, it is sold snbjeot 
to the lien of the landlord on It for any mit due at the time of the sale. 
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landlord ia, tlierefore, in the position of a fiwt mortgagee, aa far aa the rent 
Ih eonoenied {Tarini Prasad Bai v. Sarain Kumari Jhbi, I. L. R.. 17 OU., 

301). So, when a tenure ia sold in execution of a mortgage-decree, the wiitntemirei 

purchaser Ukea it subject to the liahiUty for the rent whidi had accrued due aoW other- 

i^ respect thereof at the time of the purchase, (lloiboraai Ihisyn v. Hortndro 

IjtU Rai^ 1 C, \V. X., 458). And if he pays the amount to save the tenure rent 

from sale, he haa no right of recourse against the former tenant (Ibid). The 

catk? is, however, different when a tenure la sold in execution of a decree for 

its ow'ii arrears of rent : It pjisses in that case to the purchaser free from When sold 

all iiahility for previous years. “ Rent/* as oiwerved the Judges, in Fah forarmre of 

Rahnmtn v. Ham Snkh Bajpai (I. L. R., 21 Cal., 160), ** falling due during *^**'** 

the time that a tenure lielongs to any fuirticular tenure-holder is a first charge 

on the tenure only so long as it is liis, and has not been sold for arrears of rent. 

And this, we think, is nuulo clear licyond doubt by clause (r) of section 100. 
which enacts that, if any surplus remains of the proceeds realUotl hy the sale 
of a tenure in execution of a <lecr6(? for arrears of rent after satisfying that 
decree, any r^nt falling due l>ctwecn the date of the suit in which the decree 
was passe^l and the date of sale sliall Iw (mid therefrom to the decree- holder. 

This provision of the Inw' evidently shows that the Legislature intended that 
the charge in re8|>ect of any rent falling duo lietweeii the date of tlic suit and 
the date of sale in satisfaction of the decree ]»aiised therein, slmll Ih^ trails- 
fcrrcil from lire tenure to its sale- proceeds, and that the tenure shall pass to 
the purchaser at a sale for arrears of rent free of all iiahility created u|ion it 
hy the default of the previous holder.*’ «So, when a landlord himself sold 
an occupancy -holding in execution of u money-decree, he could not again 
s(*ll it in execution of a decree for rent due for past years. A purchaser at 
such a sale acquired no right in the holding (Bam Saran Poddat v. Mahomed 
Lfdif, 3 C. \V. X., 62). •Section 65 only intends what is implicitly laid down 
in subsequent sections of the Act, that is, those in Chapter XJV, namely, that 
the cliarge should lie enforced hy the sale of the tenure or the liolding free 
of encuinbranocH, an<l, if in any case the decree for rent cither has not been or 
cannot l>e enforced by the sale of the tenure, the charge created hy section 65 
cannot Iks enforced in any other way. (Soshi Bhumn Quha v. Oogan Cfuindra 
Shaha. L L. R., 22 Cal., 364). iSo, when the purchaser of a patm taluk paid 
off a decree for* rent ohtained against the old tenant for a period anterior to 
that of the rent -decree in execution of wliicb tlie tenure Was sold, it was held 
that the purchaser was not entitled to contribution from the old tenant against 
whom the rent-decree was obtained (Piati Mohan Mukherjee. v. Briram 
Chandra, 6 C. W. X.. 794). 

Before tlie passing of the Bengal Tenancy Act of 1886, the only 
remedy open to tlie landlord for enlorcing his rent-decree was in the 6ist 
instance to sell it up {DeanaluUah v. Nazar AH Khan, 1 B. L, B., A. C.» 

216 ; 10 \V. R., 341 ; JM LaU v. Narsing Narain Singh, 4 W. R„ Act 
X, 5; Harish Chandra Bai v. The CdUetor of Jusort, L I* R., 3 CaLt 712 ; 

L^ii Mohan Boy r, Benodai Debu, L L.(R., 14 GaL« 14). And he was 
debarred from proceeding in executioD agaiiist any other immovable ]ico« epim to ijza 
perty of tho tmant until be oonld show that his decree eould not be mtlsflod ‘JJ 

by attacbiiw the person and movable ptopmrty of the judgment-debtor, rent-deeress. 

Be could not moreover proceed against the pereco and piopccfy the jtidf* 
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meni'-debtor Bimultaneously. The law liae been changed by section 45 of tlie 
present Tenancy Act which has been construed to mean that the landlord, 
in the case of a saleable tenure, has a double remedy : He may either bring 
a suit to enforce the statutory charge against the tenure, or lie may elect to 
proceed as an ordinary creditor (Tarini Prosttd Roy v. Narayan Kuwtturi 
Dehi^ I. L. R., 17 Cal., 301). The plaintiff in this case, having obtained a 
decree against his tenant for the rent of a patni taluk^ attached, in execution 
of that decree, properties belonging to the judgment-debtor other than the 
patni taluk in question. The judgment-debtor put in ah objection that, 
under the terms of the paint kabulyai and the provisions of the law, the decret*- 
holder was bound to proceed, in the hret instance, against the patni tenure 
itself, and then against a certain sum given in deposit by the judgment-debtor. 
The objection was disallow'ed, and Petheram, C. J., observed as follows:--' 
“ The only section whicli can be relied U}K>n by the defendant, the tenant, 
is section 65 of the Bengal Tenancy Act. This section provides that a tenant 
under these circumstances shall not be liable to ejectment for arrears, but 
his tenure or holding shall be liable to sale in execution of a decree for the 
rent thereof and the rent shall be a first charge thereon. This section, so 
for as I can see, creates a first charge Ufion the tenure for the rent of it, and 
puts the landlord in the position of a first mortgagee, so far as the rent is 
concerned, but the tenant remains i)ersonally liable for the rent. Ko that 
the landlord's position is this : he has a mortgage or charge upon the tenure 
for the rent, and he has a remeily against the tenant [jersonally for the debt 
to him. That being the cose, he has a right to avail himself of either of his 
remedies. He may, if he chooses, bring an action in which he claims to 
establish his lien U|K>n the tenure to bring that tenure to sale, notwithstaiuU 
ing any other charge which may have lieen mode upon it, and that wliether 
the tenant had any other jjroperty and whether some one else hod a charge 
by way of contractual mortgage upon the tenure. But if he thinks fit, he 
need not follow that course. He may bring an action to recover the del>t 
the tenant owes him in the same way as he might if he were a mortgagee in 
a case where there was a personal covenant in the mortgage -deed, giving 
the go-by to the mortgage and getting a iiersonal decree against the debtor 
for the |>ayment of the money. Having elected that course, he appears to 
be in the {losition of an ordinary creditor able to realize his debt by the 
ordinary forms of attachment and sale of any property which the debtor had, 
subject to any charge wliich other persons may have upon it." A landlord 
who obtains a decree for rent is entitled, if he pleases, in the first instance to 
attach the person of his judgment-debtor. He is not obliged in the first 
instance to endeavour to execute his decree by putting up for sale the tenure 
the rent in respect of which is in arrear, and for which he has obtained a decree. 
(Fatik Chandra De v. F6Uy^ 1. L#. R., 15 Cal., 402 ; Bkabani Charan JMttu v, 
Pratap Chandra Ghoee, 8 C. W. N., 575). Xotwitlistanding a stipulation in 
a lease that, on default of payment of rent, the landlord shall be entitled to 
realize tlie same by auction-sale of the tenure, the tenant is also personally 
liable for the rent {Sourendro Mohan Tagore v. Somomoyi^ 1. L. R., 26 Cal., 
103 : 3 C. W. N., 575). A 16-anna proprietor obtaining a decree for the whole 
rent due in respect of a m€»karrari tenure in a suit brought against all the 
tenants is entitled, under section 65 of the Tenancy Act, to sell the tmure in 
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execution of the decree, although he rc^cognised the fact that the tenants had 
aubdivided the tenure and chose to accept a decree making each of them 
separately liable for liis oa-n share of the rent (Snrho LaU v. «/. Jf. H’ilaoti, 

I. L. It, 32 Cal., 680). A deore(\ however, for the oonaolidated rent of Uiree 
tenures cannot be executed by the sale of the tenuren. This wopld lie making 
each tenure liable for the rent of the other tenurea. (Mokrmiro Ram 7'emari 
Rain Krishna Rat, 10 C. \V. X., cclii ; Hridoy Nalh v. AmAnfi Promd 
Surkar, 11 C. W. N., 407 ; Biprn Ikiss J)ey v. Raja Ram liamlopadhya, 
i:i C. W. X., 650). 

RighUi of co-ahartr hmllorfh. — Section 65 of the Tenancy Act has lieen A doen^ 
interpreted as presupposing ii decree made in a suit in which all the landlord 
co-sharers are plaintiffs and not mertdy some of them. {Xarainyiifitn v. n^t^a^tleei^ 
Srimanta Ghoah, I. L. R., 20 Cal., 210). A decree obtained by a co-sharer 
landlord for his share of the rent is not a dc^crei^ for remt. Where one of 
several co-sharers in a zaiiiindari thinks fit to pursue his remedies to recover 
his share of the rent, he iiiiist pursiie them under the ordinary law of the 
country and indefiendently of the Bengal Tenancy Act {Rent MatIhaU Rui 
V. JiMt! AH Sirkar, 1. 1^. R.« 17 Cal., 300). A fractional c^-sharer uho has 
obtained a decret^ for his share? of the rent cannot, therefore*, sell the tenure* 
oi holding, but only the right, title and interest of his judgment debtor in 
it in execution of his decree, and it is clear that, were he to U? allowed to do 
other\^ i8e, it would l)e unfair to his other co-sharers. who had not sued for 
t heir shares of the rent. A co-sharer landlord has also no right under seedton 65 
of the Tenancy Act to proc(*ed against a share of the holding, when the ori- 
ginal holding has not Ijcen siiUlivided {/fan Chnran litmn v. Ranjil Singh, 

1 C*. W. X., 521 ; 1, L. R., 25 Cal., 917). The Bcmgal Tenancy Act does not 
rsin template or provide for the mile of a holding at the instance* of one only 
of several joint laiidlonis, >vho has obtained a decrc^e for the share of the 
rent. se}>arately due to him ; such a sale must be under the provisions 
of the Civil Procedure Code and would not carry with it the H|)ecial incidents 
attaching to a sale under the Bengal Tenancy Act {Sauifagar Sirknr v. Kriahna 
Chamfra Xath, I. L. R., 26 Cal., 937 ; 3 C. W. X., 742). In a suit for rent 
lor four years, it apfK»ared that, for the first two years of the claim, the 
plaintiff represented the entin? Iiodyof landlords, and that for the last two 
years only fractional landlords. The High Cburt Ar/r/ that the decree in 
such a case was not a rent-decree under the provisions of section 65 of the 
Bengal Tenancy Act, w hich presupposes that the decret? should l>e in a 
suit in w'hich ail the landlord co-sharers are plaintiffs and not merely some 
of them {Shaik Naimuddin v. Giriah Chantim Ghoae, 6 C. W. X., 124). Tlie 
sale of a tenure in execution of a decree for rent obtained by certain fiersons 
who did not constitute the entire IxKly of landlords at the date of tlie suit 
and of the decree, and w'ho were not the entire liody of landlords at the date 
at which port of the claim for wluch the rent-suit was brought accrued due, 
would not pass tlie entire tenure but would merely pass the right, title and 
interest of the judgment-debtors in the tenure at the date of the sale (ibid)* 

In one cose, where one individual held a poMf by paying rent in equal shares 
to two owners of a xamindari, it w^as hdd that tlie division is the joint act of 
the palnidur and tlie zamindar, and is as if each of Uie zamindars had granted 
to the same person his share in palm {Monmoiho Nalh Ihy v, O* GkmoU^ 
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20 W. R., 275). It appears to us/’ observed the Judges in this case, 
that there are two points of view in which this question tlie q'uestion 
of divisibility of a patni) may be regarded — one as it relates to a sid^ which 
creates, or purports to create, a division of a paint tenure, and the M|||as it 
relates to a sale which merely recognises and follows existing facts, a mmion 
of the tenure having already taken place. It is stated before us to-day that , in 
regard to the particular patni tenure before us, a division of that which was 
originally a patni of eight annas had long before taken place with the sanction of 
the 2 amindara,-^nd that they enjoyed severally their two distinct patni^ of 
four airnas each, and accordingly the two portions were sold, one after the other, 
on the same day. Now, it seems that the painuhtr was one individual u ho held 
his patni by paying rent in equal shares of four annas each to the two owners 
of the zamindari. In this manner the division of the patni was the joint act 
• of the patnidar and the zamindar, and was as if each of the za minders Iiad 
granted to the same person his four annas share in the patni , * ’ In Amtbali Fra- 
manik v. BiMeshuri (8 C. L. J., 554), where one of the co-sharers in the zaniin- 
dari, who had a five annas interest, brought a suit for his share of the remt 
against the registered patnidar, and obtained a decree in execution of which 
he sold the five annas interest, and where it was hM that the effect of liie 
sale was precisely the same as that of sale under a money -decree, vh„ t ha t 
only the right, title and interest of the judginent-del>tor at tlie time of attach- 
ment passed, this case was explained, and the Judges ol>6erved It has 
been argued before us upon the authority of the case of Monmotho Nath Jtetj 
V, Q, Qtaacott (20 \V. R., 276), that the effect of this sale is identical with the 
effect of a sale in execution of a decree for arrears of rent. The facts of the 
case of Monmotho Nath Ihy v. G, Glnmott ore very })eculiar, and w liat the 
learned Judges substantially found in that case was that there had IxH^n a 
subdivision of a patni, that in fact each co-shai*er in the zamindari practi- 
cally had under him a separate patni, The)*e is notlung to show that, in 
the present case, the five annas co-sharer wdio instituted the suit for rent had a 
separate ^xitni under liim. We do not tliink there is any authority in sup)x>rt 
of the proposition that, merely because a co-sharer landlord collects his share 
of the rent separately from the tenant, that alone constitutes a separate 
tenancy under him.’ ’ But a co-sliarer w ho sues for the whole rent and makes 
^^^rers made co-sharers defendants is entitled to bring the tenure to sale under the 
defendants, Bengal Tenancy Act {Pratnada Nath Boy v. Romoni Kanta Roy, 1. L. R., 
“•“®3SCal.,331;llC. W. N.,983 ; 7 C. L. J., 139 (P. C.) ; 8o,hi Kumar v. 
iffifaiuiiA, I. L. R., 35 CSal., 744). In the first mentioned case tlie appellant, 
a co-sharer in a zamindari interest, in consequence of the patni rent falling 
into arrear so far as the share which should have come to him was con- 
cerned, brought a suit making the patnidara defendants and joining ns co- 
defendants his co-sharers in the zamindari on the ground tliat they refused to 
join him as plaintiffs. The suit was framed asone under the Bengal Tenancy 
Act to recover the whole rent of the tenure and for that purpose to bring to 
sale the tenure iteelf. The plaint also asked in the altematiye for a decree for 
appellant’s shares of the rent. HM that the appellant was competent to 
bring a suit, under the Ben^ Tenancy Act, for the whole Mit due in 
respect of the property in suit. HM, also, that the law applicable to the 
present case must apparently be that, by Uie express terms of the Bengal 
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Tenancy Aot, in the event of tlie rent being unpaid, the oo>ownera of the 
aunindaH interest were entitled, by suit under that Act, to bring a paini 
to aai g^ ^ th the consequence prescribed by that Act, and it was a genera] 
rail derived from the Bengal Tenancy Act. but from quite 

anotlw branch of law, namely, the general principles of legal procedure 

that a sharer, whose cM>-8harer!» refuse to join liiin as plaintiffs, could bring 
them into the suit as <lefendants, and sue for the whole rent of the tenure, 

, unless there was sometliing to exclude the <»8e from the operation of those 
rules. It u’aa contended that the case was excluded from the operation of 
those general rules on the ground that, by express or implied agreement 
between tlie zamindars and the patnidars^ tJie shares in the paint rent of 
the several zamindars were to lie paid, and so far as they were ]Miid at 
all, were in fact paid separately. Held that the right to bring the tenure to 
sale for arrears of n^nt remained in tact, and also the right of one of the 
co-sharors to sue, making his co-sharers defendants when tlie 3 ' would not 
join as plaintiffs. 

Jieltnguishnient and ah r rentier ^ — A jiatni cannot l)o relinqulKhed without 
tlie consent of the landlord, and a jintnidur cannot put an end to the contract 
at his own option. So in Hira hall Pal v. Pal others (20 \V. R., 

383), it was held that it was not open to a ^Mtinidur of his own choice to throw 
up the jMtnU and, by so doing, esoafie his liability to pa^^ rent. \Ve do 
not say/* remarked Jackson, J., that the contract (liotween the zainindar 
and Ids painidnr) is indissoluble, lieoaiise many oirciimstanoes might arise 
in^vhich the interference of a Ck>urt of Justice might fairly lie invoked to 
put an end to it ; but the dissolution of such a contract must, we think, be 
an act of the Court and the result of a proper enquiry, and cannot lie taken 
by the painidar alone, and pleaded in answer to a suit for rent." So also in 
i^idnda Nath $Shaha ('honvlhury v. Surja KanUi Lahirt (I. L. R., 26 Cal., 
400), the Court oliservwl : — “ Where a zamindar finds that the painidar or 
other permanent tenant, aftc^r having allowed a trespasser to hold a<lverse 
possession of any land included in the jiermanent tenure for more than 12 
years, offers to relinquish it, the zamindar can always refuse to accept the 
relinquishment ; and if tifb rent remains unjiaid, he can bring the tenure to 
sale for arrears of rent, and the purchaser at such a sale would lie entitled to 
avoid any incumbrance created by the defaulting palniflar and would not 
be bound by any adverse possession held against the latter.** A obtained 
a paihi paUah in the year 1252 of the whole 10 as. of a zamindari from C 
and 1>. Subsequently E obtained a decree for a 4 annas share of the 
zamindari and afterwards leased her 4 annas share to />, one of the grantors 
of the paini paUah to .4. 1) then sued the raiyats for rent, not as zamindar, 

but as ijaradar of E''b share in thel^Mlm. HM that the ^painidar not having 
been a party to the suit by E and^tfus not lieing a suit by D as painidar^ 
but as ijaradar of the share obtained by B under her decree, D was not 
entitled to get rid of the patni^ qua this4 annas share, by a suit in thisshape^ 
and that the paini must be upheld until set aride by a regular mvdt, {Baf 
Chandra Mop Chowdhurp and othero v. Annoda Praoad Mukkerjee db auctfart 
17 W, R», 221). But if a permanent tenure is relinquished, «id the 
zamindar aoeepts the relinquishment, neither the tennre-hedder nor any one 
imdnr him oao veelalm it. A volunUury abandoumeni lor a tong psfiod 
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witliout ihevitaLlo force major or other cause beyond the power of the 
holder must be considered to be equal to an express relinquishment (t- A ander 
Monee v. Shumbkoo, Spl. W. R., 270). 

4 . If the holder of a j)€U7ii taluq shall have underlet in such 
manner as to have conveyed a similar interest to that enjoyed by 
himself, as explained in the preamble to this Regulation, the holder 
of such a tenure shall be deemed to have acquired all the rights 
and immunities declared in the preceding section to attach to* 
fotni taluqsy in so far as concerns the grantor of such under-tenure. 

The same construction shall. also hold in the case of pu/w* 
fnltufs of the third or fourth degree. 


More posses- 
sion for 12 
years not 
sufficient. 


IVliere higber 
tenures found 
benami dar- 
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a, 13 of the 
Tenancy Act 
applies. 


Notes. 

Creation of DarfmtnL — iSee notes under tlie heading “Crealion of Patni 
Tenures” at p. 6. The mere fact of a person liaWng been in |x>ssession 
of lands for 12 years paying rent is not sufficiont to estaldish a (larjKttni 
tenure, although it may Iks that the defendants uiion this ground may claim 
some right in the natures of a right of occupancy, or they may urge that 
they cannot be summarily ejected in a suit of this character. (Raw Kiilp 
Blutitaeharjec v. Tarn (-hand, I ! \V. R., 358). Where a jHitni is found to be 
benamit a bonil fide darpatni does not ncoossarily lapse. (Dimrka Sath v. 
SrigoimU 5 W. R., 240). “We think,” observed the Judges in this cose, 
“tlie plaintiff could have successfully pleaded Ids right to possession against 
tlic purchaser of the rights and interests of the defendants, the ex-zamindar 
and iMZinidar, as represented by the purchasers of the decree, by urging the 
priority of his darpatni right. Tlie plaintifi could have shown that, at the 
direption of the ex-proprietor and with tlie knowledge of the benami nature of 
the iKilni lease (albeit, [x^rhaps, without full knowledge of the reason of the 
benami) and being assured either by the words or the conduct of the said ex- 
zamindar tbat the fHtini was a rightful one, he had j>aid a valuable considera- 
tion for his darpatni. It does not follow by any law and precedent that, 
because the higher tenure is found to Ije a beiuimi transaction of the debtor, 
the darpatni tenure, if the plaintiff acquired it hand fbie, is to be lapsed.” 

Transfer of Darpatni tenures, — See notes under the heading ‘ ‘Transfer of 
Patni Tenures” at p, 53. Observe that the provisions of section 13 of 
the Bengal Tenancy Act apply to the sales of darpatni taluks in execution 
of decrees, as the provisions of section 195, clause (e), apply only to enact- 
ments relating to patnis properly and strictly so called, and must be treated 
as excluding those which relate to tenures, wliich, though resembling patnis 
as darpatnis, Ac., are not strictly patnis, not possessing all the qualities 
of them {Mahomed Abbas Mandat v. Brojo Sundari Ddbya, L L. R., 18 Cal., 
BOO). In Lakki Natain Miiter another v. Siia Nath Ghose d- oiheKS (6 W. R., 
Act X, 8), the plaintiff, a patnidar^ sued the defendant, a registered darpatni* 
dar, for rent. The latter asserted tliat he had sold his darpatni to one Sou- 
daminee. The patnidar, however, refused to acknowledge her. The paliift 
having been advertised for sale for arrears, the balance was paid by Souda- 
minee not on account of the darpatnidar but in her own name, her object 
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being to CAtablhli her |K>sitioii as tUrpninidar, The darpainidar QOnimd^ 
t hat this payment made by Soudatnince sliould lie deducted from the rent due 
h3' him. Held thot he could not do so. “Till Soudaminee establisheH her 
interest in the estate and obtains retristration/* it was saul, “all imyinents 
^luule by her are those* of a mere volunteer, and Sita Xatli can claim no de- 
duction for payments miule by another iierson not on his account In fact, 
the struggle has througlioiit Iwn to force plaintiff to recognics^ SoudainimH^ ; 
and till Soudaminee has a legal status, whatever she pays otherwise than on 
account of Sita Xalli is paid at lier oa n risk. Sila Xath cannot have credit 
for the payments." Tins decision has, however, lieen ovemiltHi in Lnkhi 
Narain Jfitter d' (dhfrx v. Khrtra Pal King (15 \V. R., 125; 20 W. R., P. C., 

3S0; 1.3 B. L. R., 14(i : 2 P. C. R.. iKW). In tliat cose a darptUnidar jmhi pohitioii of an 
some money to save the su|ierior /sifai fi*om side, and Bue<l for ivfund. It wiw iinregistereil 
contended that the darpatnidar liad not conformed to the mpiireinents of 
section 5 of the Regulation, that is to say. that he had not fiinushed ruHmrily 
or paid a fee or obtained regi.stration of his name according to the forms laiti 
down in that section ; and that, therefore*, not lieing a darpatnitlar, he was 
not entitled to claim a refund, livid by tlie High CVnirt that the darftatnidar 
wfxr* entitled to a retiind even though his name was not registered in the olTic*e 
of the su))erior landlord. ** Thei*e may lx* cases, rtunarked the Judges. “ in 
uhicli a party may become the purchaser of a darpalni^ and the HU|KTior es- 
tate may he put up for sale and sold liefoiv he ex>iild iKNisihly have time to 
effect the registration of his dar/Hiini nghfs. Can it Ik* said that in cases of 
this description, if the darpatnidar paid a sum of money on a(*count of the 
i-ent due to tlie suficrior holder and saved the fmlni from sale, he would not 
he entitled to a refund of the sum so |)ald ? The suliordinnte holder has an 
inteix?st of htsown to protect, which would Ik* altogether siierificiHl if he were 
not able to save the .su|»erior temm^ from the hammer, for, with tin? HH|H»rior 
t(*niire. all siiliordirmte teniin*s fall in the event of sale: and. after all, the 
duties of tli«* sill Mirdinate holder, as prescrilK*d by the Regulation, are forma- 
lities. Their primary object is to gi\T the sujierior holder information of 
who is his tenant ; and, until they are conforitied to, the siifierior holder is 
justified in looking to the registered tenant for his rent.’* livid also that, 
in view of section 5 of the Regulation, which says that it shalJ not lie cxmi- 
fietent to the /.amindar or other sujierior holder to wfuse to register anti 
otherwise to give effect to alienations which all jmlnitlarn and darpalntdar^ 
have a right to make without the consent of the ssamirular, the status of a 
dariminitlar does not defiend u|)on the registration or consent of the Kaniindar. 

This decision of the High Court w'as (K>nHrme<l by the Privy Council. ** 'J'lit* 
plaintiffs,” oliserved their liordshi|is. “ weit^ assignees of the darpatni Uduk^ 
and, though the transfer was not registered, tliey had the right and were com- 
pelled to deposit the amount of rent due to the zamindar in order to protect 
their own interests. They made the deposit and the defendants had the 
benefit ot it. The plaintiffs are consequently entitled to recover the amount 
from tlie defendants. Tlie law' upon the merits of the case is very accurately 
laid down in the judgment of the High Court.” So also in Okhog Kumar 
ChaUerjee 4g othern v. Mahlab Chand Bahadur <22 W. R., 299) w^hich was a 
suit for the abatement of a paini fttma on account of the fact that a part of 
the jjftiui had been acquired by Oovemment for irrigation purposef, and where 
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the lower Court had held tliat the fact of the special appellant's names not 
having been registered in the zamindari sheriMa operated as a bar to their 
maintaining the present suit, it was hdd that the status of a patnidar or dar- 
patnidar did not depend upon registration or the consent of the zamindar. 
‘*We think," it was said^ "that tlie Judge's decision is wrong in law. In a 
decision to be found in Vol. XV, W. R., 125 (Khetra Pal Sing <f? anotlm v. 
Lukki Narain MtUer df another) it was held by tliis Court that all painidara 
and darpatnidara have the right to alienate, or otherwise transfer, their 
property without the consent of the zamindar, and that, under section 5, 
Regulation VIl I of 1819, it would not lie competent to the zamindar or 
other superior holder to refuse to register and otherwise to give effect to 
such alienations ; and that the status of a )mniflnr or dar patnidar does 
not depend ujjon registration or the consent of the zamindar. That decision 
was upheld by tlieir Ixirdships of Privy Council, and tlie law, as laid down 
In that case, was approved of by their Lordships in a decision to be found 
in 20 W. R., .*180." The unregistered transferee of a transferable tenun^ 
cannot be treated by the landlord as a trespasser, and is entitled as against 
the landlord, who has evicted him, to l>e restored to khaa |K)HScssion {Xohin 
Krishna Mookherji v. Shib Prasad Patak\ 8 W. R., 96). 

Payment of rent — See notes under the same heading at p. H. The 
oases quoted in the last paragraph show that, even when an assignment of a 
darpatni interest has taken place, the i^gistered tenant remains still liable 
for the rent, and the landlord need only sue him. But he may also see the 
real tenant. In Jadoonath Pal v. Prosnnno Nath ])utt <1- others (9 W. R,, 71), 
where a suit for rent was brought against the real lessees in i)ossession of a 
darpatni, it was held that a decree for airear of rent may be given against the 
real lessees in possession although no previous realization of rent directly from . 
them is established, and no written agreement is shown to have lieen executed 
by them in their own names, another party lieing the ostensible holder of 
the darpatni and not denying liability. Macphersoii, J., deserved that, wlieiv 
it was found that the defendants were in actual }X>ssession of the darpatni, 

' ' the relation of landloi'd and tenant existed lietween them and the plaintiff 
and they were liable for the rents, unless there was n special contract that 
the person whose name was used should alone be liable." 

Section 67 of the Bengal Tenancy Act ])rovides that " an ari*ear of rent 
shall bear simple interest at the rate of twelve and a half per centum {ler 
annum from the expiration of that quarter of the agricultural year in which 
the instalment falls due to the date of payment or the institution of the suit."’ 
It has, however, l)een held that section 67 does not control section 179 of the 
same Act which provides that * ' nothing in this Act shall lie deemed to prevent 
a proprietor or a holder of a jiermanent tenure in a permanently-settled area 
from granting a permanent mokurrari lease on any terms agreed on between 
him and liis tenant." Consequently, a lease of a darpatni talvk, created on 
the 13th February, 1886, i.e., after the Tenancy Act bad come into operation, 
by the terms of which the defendant was bound to pay rent in monthly instal- 
ments, and, if not so paid, to pay interest at the rate of 1 per cent, per mem* 
sem, is not affected by the provisions of section 67 of the Bengal Tenancy Act 
read with those of section 178 (3) (A) of the same Act, as the deurpatni was a 
permanent lease granted by a permanent tenure-holder in a permanently osettled 
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mtm [Atuljfa Chandra Boau v. Tultn Daos Sarlar, 2 C, \V. N., 543). In Bamnlo 
K^marTdojf Chowdkri v. Promotho Nath BhaUarharjre (I. U R., 130; 

3 G. W. 36), however, it was hrJd that a contract hy a tenant holding Contract an 

under a permanent tnokurmri leaae to pay interc^at on tlie arrear of rent at a 

higher rate than 12 per cent, per annum i» not enforceable in law. The bimUng!^” ^ 

conflict beta^een these tw'o rulings was referred to a Full Bench by which it 

was decided that a 179 does control a. 67 of the Bengal Tenancy Act and that 

the case of Basanto Kupuar Boa Chotnlhri v. Protntitho Nath Bhuttacharirt 

(I. L. R., 26 Cal., 130; 3 C. W. N.. 30) was wrongly decided {Matangini 

Debt V. Makrnra Bibe, 5 C. \V. X., 438). The law, at pitNient, therefore, 

seems to be that, even if a darpaini tenure-holder aiTces to |»ay interest on 

arrears of rent at a higher rate than 12 ]»er cent. |s^r annum the contract is 

binding. In Rnjnarain MiUer v. Panna ntamf Singh (I. L. R., 30 OaK, 

213), which was a suit for arrears of rent against tlie auction- purcdiaser of a 
darpatni tenure, where one of the ijuestions was whether the auction-purchaser 
was l>ound by the clause in the darpatni least* stipulating for the jiaymeiit 
of interest on the arrears of rent at the rate of Ks, 30 js*!* ceril, fier Annum, 
it was held that the auction -purchaser of a darftatni was bound by the 
stipulation contained in the darpatni lease as to the payment of interest 
for arrears of rent, such astipulation, wlutre there is nothing unusual in it, 
lieing a part of the ordinary incidents of a tenancy in the country. 

The defendant, a darpalnidar^ stipulated in the kahnUpit for the annual Abwnb. 
payment of Rs. 4 in lieu of certai i quantities of jack fruit, liaiiUioos and fish. 

The stipulation was contained in a clause jierfectly distinct from that con- 
taining the ])ayment of vent which was jniyabje quarterly, lirld (I) that 
such a stipulation is a stipulation for the {Miyinent of an alamb ; and (2) that Htipulutioii 
a stipulation for the })ayiiient of an uhimh under a )M*rinanent moharfari 
lease is valid under s. 179 of the Bengal Tenancy Act which is not oontrolled ^*** 
by section 74 of that Act {Krishna (hander Sen v. Sushila Snndari /Aissi, 

R., 26 Cal., 611). In Hajnarain MUt^r v. Panna ('hand Singh (1. L. R., 

30 Cal., 213 ; 7 C. W, N., 203) where a suit was brought for arrears of rent 
against the auction-purchaser of a dar/xttni tenure, and wlievc* one of the 
questions was, whether the auction- purchaser was liound by the clause in 
the darpatni lease stipulating for the iMyiiient of Ks. 10 annually in the event 
of default in supplying the landlord witli a certain quantity of inoJasses, hut 
which amount was not included in the rent mentioncrl in the sale-proclama- 
tion published for the sale of the darpatni^ it was hdd tliat the landlord, the 
decree- liolder, was not entitlgi^ to claim an amount not mentioned in the sale- 
proclamation. Held, also that it is very doubtful whether a stipulation in the 
lease to pay a certain sum of money in default of the lessee's supplying the 
landlord with certain articles should lie considered as an ordinary incident 
of the darpalm tenure. It may well be held to have lieen a iiersonal covenant 
by |be leasee by whom the darpatni waa taken. 

AbaiemetU o/ real. — 8ee notes under the same heading at pp. 24, 26. In a 
Bidt by a patnidar to recover rent in licoordanoe with the terms of a darpatni at rent, 
lease, the defendant claimed an abatement of his patni rent on the ground 
that his imdeoessor in interest had obtained such an abatement in a rent suit 
hfought by the patnidar'a mother against him, in which it appeared that the 
i Bsss g *s share was slightly lese than what bad been described in the lease. HM 
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that, unldss the defendant could show that he iiad been damaged by pJaintiif 's 
misrepreflentation as to the extent of his share, he could not be relieved from 
his contract, at least in this shape {Omtr Mohnn Roy v. Badha Banian Siny^ 
21 W. R., 372). See also Okhoy Knnutr CftaHerjee v. Mahtab Chand Bahadur 
(22 W. R.. 299). 

Refund. Be fund, — »See ndtes under the same heading at p. 33. The defendants* 

after purchasing a patni ialuk at an auction-sale for arrears of rent under 
Regulation VllI of 1819, granted a darpatni lease to the plaintiffs (the former 
daryatnidard) and received a )x>nus of Rs. 1,199. The auotion-salc liaving 
l>een five years afterwards set aside, it was hrUl (in accordance with the prin- 
ciples of equity and good conscience) that the plaintiffs were entitled to a 
refund of the bonus, although they had not been dispossessed, but had sioiply 
reverted to their former fiosition as darpatnidurs under the former patnidur 
{Tarachnnd Biamia d? others v. Bam Govinda Ckowdhury d: others, 1. L. R., 4 
Cal., 778). An unregistered painideir, who pays some money to save the 
superior jiatni from sale, is entitled to a refund even though his name is not 
registered in the office of the superior landlord (Lakhi Narain Mitter d- an- 
other V. Khetra Pal 8iny d: another, 15 W. R., 125; 20 W. R., P. C.. 380; 


Patnidar 
who gives 
darpatni can 
not measure 
ralyot’s hold- 
ings. 


He is entitled 
to a general 
stirvajr. 


Parpatnidar 
cannot bo 
ousted. 


13 B. L. R., 14«, 003.) 

MensiiremenL-^Hoe notes under the same heading at p. 45. A fiatni- 
dur made an application under section 10, Act VI of 1862 (B. C.), to have 
tiie raiyats* holdings separately measured and their names and the rent jmy- 
able by them recorded. Between him and the raiyats there were the dar- 
imtnidars and shikmee UUookdars, Held that section 10, Act VI of 1862, con- 
templates tlie case of a ])roprietor of an estate wdio, by reason of his inability 
to ascertain who are the |)ersons liable to pay rent to him, is unable to mea- 
sure his estate, but not to tliat of a jnitnidar like the plaintiff who knows who 
is liable to [lay rent to him as he has given a darpatni, and whose attempts 
to get the Collector's assistance in a ininiite nieasui-cment of the lands held 
l>y each of the raiyats is simply with a view to harass and oppress tliem. Ijp 
may, however, l>e entitled to make a general survey of the land comprising 
the fhriMtni under section 9 of that Act. {Dwarka Nath Chuckerhutty v. 
Bhoimni Kishen ChuckerOutiy, 8 W. R., 11). 

Ejectment, — A darpatnidar cannot be ousted so long as he pays his dur- 
pfUni rents. In Jadttb Chander Thakoor v. Bluda Nath Singh Boy (5 VV. R., 
61), one Clopal purchased at sheriff's sale a patni lot. Lot Kistobatee, des- 
cribed as consisting of 20 villages and passed his rights on to Jadub Chander. 
The latter alleged that this was only descrip|^ and that Lot Kistobatee 
consisted of realty 27 villages and that consequently he was not to lose his 
rights to the 7 villages oaing to misdescription or mistake. On going to take 
possession, Jadub Chander w'as ousted by a variety of olaimaiits alleging 
rights in the 7 villages. He brought suits against them (making the patnUlars 
also parties) and got decrees. In execution of those decrees, however, one 
Bhola Xath, alleging darpatni rights by mortgage in the 7 villages, intervened 
under section 269 of Act VIII of 1859 and liis claim was admitted : Jadtib 
Ciiander contended that, in face of the decrees in liis favour, Bhola Xath had 
no locua standi in Court. Held that Bhola Xath had every right to ootue for- 
ward in execution with liis darpatni claims, when, by Jadub Chander's prayer 
for khas possession, Bhola Nath's darpatni rights were invaded. Hdd also 
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iliat no darptdni righU passwl by tlie 8lieriff a dewl of 8ale. and that Uie pnr- 
eliaae tfien made of the paint rights and interestM di<l in no way give Jadub 
Chandra any right to oust the tkirpoinuhr, ** It may Ik* tmite possible/* 
said the Judges, “that the judgment -debtor, in execution at the sheriff's 
sale, reserved to himself 7 of 27 villages and jt bus ew^atwl the Jiir/sifwf of them 
w^hicli he mortgaged to Bhola Xtitli ; and it may also Ih* true that the whole 
levenue and rent charges for Lot Kistobatee have Iktu |Miid by the |K*litioner. 

Neither of these facta will entitle him to oust the darfmtnidar under his 
present proceedings, so long as the tUtrfHtinidar jMiys his dariHifni rents 
and is not oustetl by regular course of law." In Madaamt Mohan v. 

Ramlal (4 C. I-. R., 40) where n a* paini was grantr^fl to li liy .1 who held ii 
darjmtni containing the following conditions, W:., ** I shall pay riuit month 
by month ; should 1 fail in that J .shall pay interest on instalinentH overdue 
at ] |)er cent. jH^r month. I shall pay the rent in full by the close of every 
year. Should 1 neglect to make tlie |iayments, you will, of your own author- 
ity, take over ]K>S8esaion of the said rlarpaint taluk after the eN}»iration of 
one month of the next succeeding year, and I shall have no (‘omplaint against 
your doing so." Upon non- payment of the rent for I2HI, a suit for khoH 
[possession of the lamls was brought against A and H. 'I'he defendants claiiii- 
€»d an equitable right to prevent foiieituro by paying all arrears according to 
the terms of the darpalni together with all i;oh|s. The Court ^I'oiitifex and 
McDoiiell, JJ., observed: “ We do not think ii netM^ssary to decide in this 
cAeMi wlKdher or not the provisions of the Rent l^iws actually a[»[>]y ; hecausi; 
we think (hat, even if they do not in terms apply, we are l>c>und hy analogy 
to that law to apply in favour of the <tefendants an equity similar to the 
equity there given. We therefore think that if the defendants |my the whole 
of the rent due up to the present time with iiiteiv.^-t according to the stipula- 
tions of the original kahalyal and paUa, and also pay all the costs of the pro- 
ceedings in lx)th this Court aiul of the Courts lielow, the plaintifT ought not 
to have khoM |KMise.ssion decreetl to him." A dar/Mtlm lease? granted ujKin 
the [payment of a lionus contained a condition that, it the annitnl rent remain- 
etl for a longer [period than one montli in arrear, the lessor should have a right 
of re-entry. The lessor iqion default in payment of rent, without availing 
of the forfeitun% instituted a siiinniary suit for the arrf*ars of rent, and, ufioii 
an award thereon, the lands were sold for such arrears. It was A/f// that the 
purchaser wdio bought the fuilni tenure without notice of the condition for 
forfeiture, >vaa not subject to that condition Ihttfal v. Jafjtnhwfiff 

Marsh., 232). 

Right of snit.^A holder under a flarjuitnviar of a [portion of a juHni 
taluk has a right to sue for [possession {Tara Sundari v. Shawa Sundnri^ 4 \\. 

R., 32). Where a pfUnidar, w idle out of [possession of the futtni estate, granted 
a darpeUni thereof, it was held that the darjtatnidar' ^ suit against third [PorMons, 
who were in possession of the estate, to recover possession would lie, it apiiear- 
ing that the plaintiff had paid an adequate consideratjon for tlie dar paint 
{l^ktnaih V, Jagabandhu, 1. L. R., 1 Cal., 297). 

5. The right of alienation having been declared to vt.Mt in Zmindamot 
the holder of a paim UUuk, it ahall not be ..-ompetent to the aamin- 
dar or othw superior to refuse to register and otherwise to gjve * 
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But may 
demancf feo 
fixed at two 
per cent, on 
the Jnma* 


effect to such alienations bv discharging the party transferring his 
interest from personal responsibility and by accepting the engage- 
ments of the transferee. In conformity, however, with the estab- 
lished usage, the zamindar or other superior shall be entitled to 
exact a fee upon every such alienation, and the rate of the said f^ 


is hereby fixed at two per cent, on the jama or annual rent of the 

But the interest transferred, until the same shall amount to one hundred 

ronximum rupees, which sum shall be the maximum of any fee to be exacted 

nn this account. The zamindar shall also be entitled to demand 

substantial security from the transferee or purchaser to the amount 

^fnand^ftecu. yearly rent payable to him from the tenure 

iwfLf/tho transferred, the condition of furnishing such security or requisition 

Jama. being understood to be one of the original liabilities of the tenure. 

to^pply*to* above rules shall apply equally to the case of a sale made in 

«ale«inexo- execution of a decree or judgment of Court, as to all other aliena- 

cution and all . , • i n i i p ip 

alienations, tions ; but it shall not apply to the case of a Dale for an arrear m 

the rent due to the zamindar or other superior under the rules 

mi^sale for hereinafter contained. The purchaser at such a sale shall be en- 

arreara. titled to have his name registered and to obtain possession without 

fee, though of course liable to be called on to give security under 

the conditions of the tenure purchased. 


Notmm* 


See notes under sections (3) & (4) ; see section 17 of Act VIII of 1865. 
This section should l)e read along with section 6 (see infra). 


Saniindar 
may refuse 
sanction to 
transfer, till 
fee and 
seourity 
tendered. 


6, It shall be competent to the zamindar or other superior 
to refuse the registry of any transfer until the fee above stipulated 
be paid, and until substantial 
tendered and accepted : 

Provided, however, that if the security tendered by any pur- 
chaser or transferee should not be appilll by the zamindar, and 
the party tendering it shall be dissatisfim with sUch rejection, he 
shall be competent to appeal therefrom by petition or common 
motion in the Civil Court of the district, which authority, if satis* 
fied of the sufficiency of the security tendered, shall issue an injunc- 
tion on the zamindar to accept it and give effect to the transfer 
without delay. 

It is hereby provided that the rules of this and of die preceding 
section shall not be held to apply to tnmafws of any feaetioaal 
portion of a patni taluk, nor to any alienation otiiur than d the 


security to the amount 
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entire^ interest ; for uo apportionment of the zatnindar^M reserved 
rent can be allowed to stand good unless made under bis special 
sanction. 


Notaa. 

Hegistraiion in eaw.« of t^unUtry alienfttionK 12 of the 

Bengal Tenancy Act. In canes of voluntary alienationa, a Kuiuindnr or Z iiuiml.ir 
nutierior landloi-cl is entitled to doiuatid (I) a it^gintratioii^fcH' at ta^o •“•****^V^® 
|>er cent, on the rent, the inaxirniini sum liein^t Rn. 100, and (2) ncH^urity to and 
the extent of one-half of the annual rent. Where a ^ift was made of ^***’*^5* 

A ftatni (alnk by the retfiatered tenant to her sona, it wan hM that the latter 
were Ijound to get Mweir nanien regiatered after the gift, and that the 
/.aiuindar waa not laiund to accept any rent fioiii them (Saibeith rhatuira 
S*irkar v. Kumar Bonirari Mukund Mt Bahadur^ i:i C. W. N., 299n). 

Observe that thia rule does not apjily to tranaferK of any fra<dioiial |ior- 
tion of a yxi/wt Udak nor to any alienation other than of the entiiv inten^Ht, 
unlena made under tlie zamindar'n or m]{ierior landlorfra N}M»cial Manction. 

Although, however, the tranaferee of a fractional ahare of a patni cannot Po»ition of i\ 
enforce regiatration of Ida name on )>iiyment of the neceaHary fee and tender of traonforfie of 
the requisite security, yet it dot^n not follow that such a tranafer ia altogether 
void, or that the transfei’ee of «ucli a ahan^ ia not liable for rent jointly 
with tlie I’egiatered tenant if the landlord cliooaea to recognize him ail one of 
tin* joint holders of the jmtni [Souriwiro Mohan Tagore v, Sarwamajer^ J. L. 

H., 2ti Cal., 103 ; 3 C. \\. X., 38). The true meaning and intention of the pro- 
viaion of the latter jxirlion of aection (5 ia, oliaerved the Jiidgea in tliia cojw?, 

"‘not to make the alienation of a fractional fiortion of a ffotni taluk 
without the sanction of the zaniindar absolutely iwW, nor even to exempt . 
the transferee from liability for rent jointly with the trnnaferor if the 
landlord chooaoa to reoogniac him oa one of the joint holdera of the /xi/wt, 
hut only to prevent any a]iliitiug of the tenure and ap|)ortioninent of the 
ivnt without the aanction of the landlord, aa the concluding words of the 
'Section, which contain the reason for the provision, clearly show.'' By 
suing the unregistered transferee of a jiart of the ;w/ni jointly w'ith the 
transferor, the zaniindar only recognises him os oni^ of the joint holders of the 
//rifHt, but iiecause he does so, he cannot l>e said to have W'aived the right 
secured to him hy section 0 of Regulation VI II of 1819 to preserve the 
unity of the tenure held him without splitting and apportioning his 

rent {Ibid). Again, wdiere oil a former occasion the purchaser of a tenure 
applied for leave to deposit the judgment-debt under section 170, sub-section 
(3) of the Bengal Tenancy Act and his application w'as opfiosed by the 
deciee-holder, but the Court decided that the fjetitioner was interested 
in the tenure and the landlord withdrew' tlie deposit made by the iietitioner in 
pursuance of the order of the Oourt« it was kM that tlie effect of the decision 
was that, as between the landlord and the transferee of a share of the tenure, 
it w'aa conclusively settled that the transferee had acquired an interest in the 
tenure by the purchase, and that, as the landlord had withdrawn the soih 
deposited, it was no kn^r open to him to dispute the title of the deposllSor* 

{Jugai MmU Daam v. SrtemUk ChtUterfeet 12 C. L. J., 609 ; 3 €• G, L., 39), 
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Regi 9 traii(m of changes* by operation of law. — See section 13 of the Bengal 
Purchaser at Tenancy Act. A purchaser of a paini taluk under the iniles laid down in 
a patni ^lie Regulation or at a sale under a decree for arrears of rent held by a Civil 
arimVof Court is entitled to liave his name registered in the proprietor’s office and to 
rent need not obtain possession without the payment of any fee, but he is liable to Imj 
pay any fee. ^ security under the conditions of t he tenure purchased* 

A zamindar or superior landlord is, however, entitled to demand from a 


But a pur- purchaser at a sale under an ordinary Civil Court decree the same fee and 
chaser at an security as from avoluntary alienee. In *S’owrtiM/ro Nath Pal Chomfhary v. 
dW “colfrt Tincoum Jlasei (I. L R., 20 Cal., 247), the plaintiff brought a suit to 

sale must. recover arrears of rent from Amr 1293 to Mugh 1296 in respect of a 'iKtlni 

taluk. The defendants admitted having held tlie taluk up to the end of 
Aghran 1294, but contended that, as the patni taluk had then been sold in 
execution of a decree and purchased by one S, they were not liable for rent 
which accrued after that date. The auction -purchaser (S) had obtained 
fiossession of the taluk, but did not get himself I’cgistered in the znmindnr’s 
shariata, as he disputed the amount of fee payable by him. Hehl that tin? 
suit lay against the defendants who wei-e the old tenants, and that the 
rights of the zamindar were not affected by the existence of the remedy 
provided by section 7 of Bengal Regulation VIII of 1819. The law on the 
[K>int, observed the Judges, w^os laid down in J^ikhi Sarain v. 

KhetUr Pal Sing (13 B. L. R., 146) where the Judges said : “The zamindar 

or other flU|)erior landlord in certain coses is em|K)wered to attach the pro- 
[wriy, if the suliordinate holder neglects to register his name and to iiold it 
in trust for the suljordinate holder, and in all cases until the transfer 
is rogisten?d the old tenant and the tenure itself are liable for the 


rent.” 

It should 1)0 observed that section 13 of the Bengal Tenancy Act, w hich 
ailn not a^*’ provides for the payment of landlord’s fee and a further fee for service of 
ply to patni jjQ^ioe of the sale on the landlord in cases of sales of permanent tenures in 

toniircN. execution of decrees other than decrees for arrears of rent due in i-espeet 

thereof, does not apply to fmtni tenures, these tenures l»eing specially saved 
from its oiKsration by s. 195, clause (r) of that Act (see notes on p. 46.). 
In Qyanada K. Roy Bahadur tO others v. Bronwmoyi Bassi (1. L. R., 17 
Cal., 162), where the interests of the defendants in the patni were sold in execu- 
tion of a decree and were purchased by one Bromomoyee Chowdhurani, who, 
by virtue of her purchase, obtained possesssion of the patni and deposited in 
Court what is called the landlord’s fee and the further fee for service of notice 
of the sale on the landlord as required by s. 13 of the Bengal Tenancy Act, and 
where the plaintiff refused to recognise the sale and brought a suit against the 
defendants, who were the heirs of the registered tenant, for arrears of rent, it 
was held that, having regard to sections 5 and 6 of the Regulation, the 
purchaser ought to have applied to the zamindar to register the transfer of 
the tenure and at the same time to have paid or tendered the prescribed 
fee as required by those sections, and that, os the purchaser had not done so, 
the plaintiff had a right to refuse to recognise the sale and to look to tlie 
ostensible tenants («.e., the defendants) for rent. It was also held that> 
under the circumstances mentioned, there w^ere two courses open to the 
zamindar (plaintiff), vts., either she could refuse to recognise the transfer 
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and the purchaaer as her tenant until the rulee laid down in a. 5 had been 
complied with, or slie could take proceedings under s. 7. 

The provisions of s, 13 of the Bengal Tenancy, however, apply to the But s. 13, 
sales of durpalni taluks in execution of decrees, as the provisions of s. 195, 
cl. le), of that Act apply only toensctinents relating to futtnis pro^teriy and fHUmi Muks. 
sfiictiy so called, and must lie treated as excluding those which relate to 
tenures, which though resemhling as f/nr/sffww. Ac., are not strictly 

/xy/nis, not possessing all the qualities of them {Muhamml AMutn Mnwiai 
V. Brojo Sunfhri Jhhtfn, 1. L. K., 18 Cal., 369). See also notes under the 
heading ** Effect of the Bengal Tenancy Act on patni tenures*' in 
section 1, p. 46. 

Rf>jgiMrttiion o! laj ihiith. See sections 15 and 16 of the Bengal 

Tenancy Act. In one c*wc, it wasdeoidetl that, on the death of a registered pi^etof 
IHtlnuiar^ a zatnindar is not liouiul to n^cognise any one an his tenant succoMiion. 
without registration in his Hhiriata ; nor is he pit^venUnl from putting in a 
St =«frfd to collect the rents until a declaration of the rights of the decensed 
fKiinidatH heirs {Bam t'haran Banth}Huth»jn v. jRainmoj^i JhHsre. 17 W. R., 

122). It should lie noticiMl, however, that Regulation Vlll of 1819 provides 

no procedure tor tlie registration of changes in the holders of jHttni tcnun^s jn 

which ate affccUil hy Ucatli ami o|KsmtioM of law. I’Iip |.rovwion»t ot ^**| ***''***" 

actions 5 and 6 clearly apply to volunUry iilieiiations and not to MUocossionH 

and transfers liy 0 |H^ration of law. In such cases, therefore, no regiHlraiion 

in the zamindar's shirinUt is necessary, hut it has lieen held that sections 15 

and 16 of tlie Bengal Tenancy Act apply to futtni tenures, notwithstanding 10 of the Ben' 

the iiroviaioiiM of we. !».'» (<) (Jtunjti Pnimirl Hantln/milhffti v. lirindabun Hni, 

I. L. R., U) C'aJ., .MI4). (^iiMwiuently, a jasnion aucceeiiing to a imini tenure 
iiiiint give noliet; of tli« miccemtion and f«»y the recjuwite lamllord’a fee to the 
isamindar tlirough tlie Collector, and. until ho does so, he will not Iw entitled 
to recover iviit from his tenants by suit, distraint or other proceeding. Ho. 
where A acquinHl a /uttni in the name, and for the lienelit , ol an idol of which 
he was the Mmit and where ujion his death he was succcedetl as tktbait by 
li u lio did not give notice to the Collector or pay the fee under section 16 
of the Bengal Tenancy -Act, it was htU that a suit for rent brought by li 
against a tenant was barred by s. 10 of Ibe Act (MahululUt Sa«yar v. Salini 
Himdari Gupta, 2 C. L. .1., 377). It is the duty of lajrsons succeeding by 
inheritance to a permanent tenure to notify the succession, and it is not 
the duty of the superior landlord to find out who all the lieirs of the 
deceased tenure-holder are. Accordingly, when a iierson is admittedly 
one of the heirs and. as such, in iwnsession and liable for the rent, he 
cannot defeat a landlonl's auit for rent by showing that there are other 
heirs equally liable, unless possibly he goes further and allows that their 
n«m«. have been notified to the landlord as successors of the original 
holders or that they have been paying the rent and getting reoeipts ae 
eueoeesora (KMlro Mokan Pal v. Pran ErMna Kabiraj, 3 C. W N., 371). 

In a Buit bfonght by pdtnidara on U»e death of the laet owner for aiiuen 
of rent which accrued due before his death, the defence of the darpatmidar 
was that, aa the pfauntiSa bad not complied with the terma of aeetion 16 of the 
Bengal Xmaney Act, the anit was not maintainable, and it was hM that, aa 
the plaintiff did not claim the rent aa the holdara of the tenoio, hot aa the 

BL ® 
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refireaentativSB of the holder or of their father, the rent l)eoame an incle- 
ment to the estate of the father and that, therefore, the suit was maintain- 
able (Sheriff Jogemaya Dasai, I. L. R., 27 Cal., 635). 

ApamMar Suit to compel the registration of names , — According to section 0 a mere 
suifto'^ragis- application for registration is not sufficient ; that section specifically provides 
ter his name, what is legally to be done if the request Y>e refused (kisto Jibunw 

McIntosh^ 8pl. W. R., 53). On an appeal from the order of a Commissioner 
Board's Pro- relating to the registry of a darpatni tenure, the Board held that, while each 
ceedings. under-holder has a right to demand registration in the office of his superior, 
that superior has per contra, the right to demand the prescribed fee and 
substantial security (Board's Miscellaneous Proceedings of May 1866, 
No. 24). There is, however, no appeal against an order passed by the Civil 
Court under this section. Thus, in the matter of the petition of Surja Kanta 
Acharj Chowdhury (I. L. R., 1 Cal., 383), A was the owner and zaniiiidar 
of an estate called Shershabad. B having acquired by purchase a jjatni 
tenure within this estate, applied to him to give effect to the transfer 
by registration of his name in his akerista or office, but A refused to. B 
then made an application to the Civil Court of the District where the 
property was situated under section 6 of Reg. VIII of 1819, and the 
District Judge issued an order directing A to give effect to the transfer 
without delay in accordance with the law. A appealed. Held that 
there is no appeal from an order made by the Civil Court under section 
6 of Reg. VIII of 1819. Queere : Does an api)eai lie under s. 15 of the 
Charter Act ? 


But not a 
a$-patnidar. 


A samindar 
cannot sue 
for security. 


He must pro- 
ceed under 
8. 7 of the 
Regulation. 


Where no 
seoudty is 
demanded 
and rent is 
tendered, 
samindar's 
lefusal in- 
defensible. 


Bffeot of 
legistration. 


A se^patnidar is not entitled to sue a darjxttnidar to compel him to regis- 
ter his name in his sheriata as the transferee of a ae-patni tenure, but it is 
open to him to sue for a declaration of his right as the tenant of the 
darpatnidar (Moti Lull Singh v. Sheik Omar AH, 3 C. W. X., 19). 

Suit to compel a transferee to furnish security , — A zamindar cannot bring 
a suit in the Civil Court to compel the purchaser of a patni in his estate, sold 
by auction for arrears of rent, to fumisli security for the amount of half the 
yearly jama. If the purchaser of the paini is not willing to give security for 
the payment of his rent, the zamindar' s remedy is, under sections 5 and 7 of 
Regulation VlIT, to appoint his own sezawal for collection and deduct his own 
rent from the collections, before handing over the surplus to the painidar^ 
who moreover is declared by section 7 to take all the risks of attachment. 
The remedy of the zamindar is not affected by the grant of a darpatni to a 
third party (Joy Kiahen v. Janaki Nath, 17 W. R., 470). Where, ho>vever, 
no security is demanded by the landlord under section 6 of Regulation VIll 
of 1810 and no default is made by the purchaser, but, on the contrary, where 
the pui chaser makes repeated tenders of the rent, instalment by instalment, 
and endeavours to secure recognition, the refusal of the landlord to recognise 
the transferee is entirely indefensibie. (Gotdnda Sundari Sinha Chowdhury 
V. Sribriahna Chakravarti 10 C. Ij. J., 538). 

Effect of EegistraJtion , — ^The registration of name in, the zamindar's aha- 

is of great importance boUi to the outgoing patnidar and to the purchas- 
er or transferee. It refieves the former of all personal reiqionahility as to 
the pasrment of rent subsequent to the cessation of his possession, while it 
enables the latter to deal directly with the landlord and affords him a better 



PATNl SALS LAW. 


83 


opportunity of protecting \m tenure. Unleso a purohaeer'ft name in registiur* 
ed in thd landlord's oflioe« the landlord may bring suite against the registered 
patnidar for recovery of arrears of rent or may institute piooeedings under 
the Regulation. The primary object of registration is to give tl»e superior Primary 
holder information as to who is his tenanf, and, until the formalities pre- ®f. 

scribed by the Regulation are conformed to, the superior holder is justitied *** 
in looking to the registered tenant for his rent {Lakhi Xarain v. 

tra Pal Sing another^ 1.1 W. R., 12.5). Tliis case went on appeal to the 
Privy Council ond, while contirming the judgment of the High Court, their 
Lordships observed: — '"Cntil the assignment has l>een rv^gistered, or the temint liable 
assignor has been accepted by the patnidar or his tenant, the lutsigiior is not 
discharged from liability, and such liability may l>e enforced by the sale of in no resit* 
the darpaini taluk in execution of a decree against him for the rent.*’ {Lutkhi tistlon. 
Xarain MiUrr v. KlieUra Pal Sing, 20 W. R., P. C., 380 ; 13 B. L K., 140 
2 P. C. R., 903). In a suit for arrears of futtni rent, a xaniindar, while 
applying to the Collector to bring the property to sale, need not recognise 
any one but the registered /nitnidar {Jiaghab v. liroja XatJi, 14 \V. R., 489). 

Where the purchaser or trniisftjree has failed to rt^gisler his name, the effect 

of a sale in suits or proceedings against the registeml tenant is t he same as 

if the purchaser himself has Ih^mi suihI, unless it can Ih^ proved that fraud has 

vitiated the sale. A person w ho acqiiin*.s a futtni tenure at a sale in excH*u* ">>lc where 

tion of a decree for money against ( he patnitlar, but who does not get his name rejj}il{«ret{!^^ 

registered in the landlonrs office is bound by a siibsequent. clcwree for arrears of 

rent against the legistered tenant and by the Mtle in execution of such a decree, 

and is, therefore, a representative of tlie judgment -debtor within the meaning 

of 8. 244 of the Civil Procedure Code {Surendro v, (Japi Sumlari, 9 C, W. X., 

824 ; I. L, R„ 32 Cal., 1031), Nee also Ifthan Vhamlra Sirkur v. Hfni Madhab 
SircAif (L I,.. R., 24 Cal., (52) ; Anyar Alt v. Amibaddin Kazi (1. L, H., 9 C. W, 

X., 134). The non -registration of name in the 7 .amindar*s mhrrinta will not, 
how'ever, make the transferee a tresiiasser. The unregiMtei*ed transfercM^ 
of a transferable t<'!nure cannot Ik* treatcnl hy the landlord as a trespassf^r, 
and is entitled os against the landlord, who has evicted him, to lie reHton*d 
to khaa possession (Xabin Xridtna Mtatkerjer v. iShib Praaad Patal\ 8 W. R., tenant is not 
9fi). In Lakhi Xarain Mittrr v. Kh*tra Pal Sing d; othrra (1;» W. R., 125), tro^passer. 
it was held that, in view of section 5 of the Regulation which says that it shall 
not be competent to the zaniindar or other sufierior holder to refuse to register 
and otherwise to give effect to alienations wliicli all fjalnidara and darpatni- 
dura have a right to make without the consent of the zamindar, the status 
of a patnidar or a darpatnidar does not depend upon registration or the con- 
sent of the zamindar. The same view* was held in the case of Okhag Kwnur 
ChaiUrjee v. Mnhtab Chand Bahadur (22 W. R., 299). In one csase it was 
held that the plaintiff having omitted to liave his name registered was not in ^ mi 

a position to sue to set aside the sate {Goaaain Mongol Daaa v. Babu Bag Bhun* im registered 
put Singh, 15 Vt\ R., 152). Hot this dedaion has praeUcally been overruled tettatii. 
by Ckundg Praaad v. Shubkadra (1. L. R., 12 Cal., 622) and by Jog Kisaen v, 

Samfnnneaaa (1. L. R., 15 Cal., 345), where it has been held that an unregis- 
tered proprietor of a paini tenure may institute such asuii. In the last-men- 
tioned case the exact effect of secikmo 5 and 6^ the Regulation was considered* 

** The effect of Uic provisions of those seotioos,*' observed Petlienun, (X 
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Limitation. 


Upon public 
sale, if secu- 
rity not 
tendered 
within one 
month| 
lamindar 
may attach. 


‘‘amounts to this, that upon an alienation or transfer by the patnidar, the 
zamindar may exact a fee, which represents his profit, being the portion of 
his interest in the property whenever a transfer of the tenure is made, the 
amount of which is regulated by the Regulation itself, and further than that, 
until the fee has Ij^n paid, the zamindar shall not be bound to register |he 
transfer, and further than that, until the transfer has been registered, he shall 
not be lx)und to recognise the transfer in any way — that is to say, until his 
demand has l>een satisfied and registration has been effected, the old tenant 
remains his tenant, and the relation of landlord and tenant has not been 
created between him and the assignee of the patnidm^ whatever the arrange- 
ment may l)o l)etween the patnidnr and his assignee. This is the effect, so 
far as I can see, of these sections, that until the terms of the Regulation have 
lietm complied with, and until the fee has been paid, and the registration 
effected, the relation of landlord and tenant continues to exist between the 
landlord and the old tenant, and no privity of contract and no relation of 
landlord and tenant exists between the landlord and tlie assignee. But this 
is all, the Regulation does not say, and it would }>o very inequitable that it 
should say, that no interest whatever could l>e created in the tenure by the 
assignor, or that no person could obtain any interest whatever in the tenure, 
without the registration of the transfer. Any interest which could l>e created 
consistently with the remaining in existence of the original tenure can he 
created without the Regulation, and, so far as I can see, is not prevented by 
the Regulation in any way.'* This view was followed in the case of Harak 
Ohawt' Bahu v. Cham Cfumdra Singh (15 C. W, N., 5; 3 C. C. L., 81), where 
it was field that the absence of registration of the fwtnidar's name in the 
zamindar's sherista cannot bar the imtnidnr from bringing a suit to recover 
possession of chaakidari chakaran land, if on the evidence it is proved that 
he has established his title as pafnidar. So also an unregistered tenant can 
bring a suit for recovery of surplus sale-proceeds {Matungini v. SreenatK 
7 C. VV. N., 552). 

Limitation^ — Applications for registration of natne may l>e made, or 
suits for com])elling the landlord to register may be instituted, at any time 
after the purchase ; there is no bar of limitation, the cause of action being a 
recurring one. (Goviml v. Bungo, I. L. R., (> Cal., fiO ; Ishan v. Chandra, 
1. L. R., 0 Cal., 70). 


7. In case of the sale of a pntni tenure in execution of a 
judgment of Court, if the purchaser do not, within the period of 
one month from the sale, conform to the rules of section 5 of this 
Regulation, in order to obtain the transfer of his tenure by the 
superior to whom the rent fixed upon it is payable, the zamindar 
or other superior shall be entitled, of his own authority, to send 
a sazdwal to attach and hold possession of the tenure until the 
forms prescribed be observed. 

In case also of the sale of a patni tenure for arrears of the rent 
due upon it, under the rules of this Regulation, if security be re- 
quired by the zamindar and the purchaser fail to fumidi f^e same 
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within pne month of the date' of sale, the zamiiidar shall similarly 
be entitled to send a mzdml to attach and hold possession of the 
interest which may have passed on the sale, to the exc.usioii of the 
purchaser, until the prescribed security be ^ven. 

Attachments made under this section shall hv regarded as Attaoiimwt 
trusts for the benent and at the risk of the purchasers : consiH]iient- of tnut. 
ly, after deducting the rent due and the expt^nse of attaching, anv 
surplus that may l)e yielded by the collections shall lie held in 
deposit for such purchaser : but, if the collections for the time fall 
short of the rent, the tenure and person of the proprietor shall be 
liable in the same manner as if no attachment had been made, and 
the accounts produced by the zamindar or other superior making 
the attachment shall be received as prihM ftwie evitlence to warrant 
pnaress for an arrear so accruing. 


Hotmn. 

Obst^rve that thin sc^ctiun applien only to llit^ tmle of a fntfni t4*iiutv in 
cixecution of a judgment of Court or under the rules of the Regulation, hut 
not to voluntary alienations. 

Remedy open to n znmiwlar if a purehaaer dwa not give sfCwriO/. - 
If the purchaaer of a fMttni is not willing to give s<*curity for the payimmt of umler 
his rent, the zamindar* s numnly is, under Regulation VJIl of IHIVh seotions **' 

5 and 7, to appoint his own at/zfuml or collector, and dcMluct his own nmt 
from the collections Iwfon' handing over the surplus to the jaitnidar, who. 
moitHiver, is declared by s. 7 to take all the risks of the attachment. This 
remetly of the zamindar is not afTecte<l by the grant hy the purchaser of a 
darpatni of tin? interest he has piirchase<] to a third |>artv. “.A darfMitni- 
dar,^' observed Clover, J., "'apjxiinted under the terms of Itegulalion VI 11 
is in the same fKisition xis the original /tatnifhir^ has all his rights, and at 

the same time, all his liabilities to the zamindar The grant of a dar^Hitni 

to a third party would not annul the Jaw, or prevent the appointment by the 

zamindar of a aaz/fttmU should no arrangements lie made for giving security 

for rent. If this were so, the Regulation would Iw a deail letter.” {doy 

Kiahen M akherjte v. Janoki Nath Mukherjea^ 17 W. R,, 470). If, by reason 

of the ptUnidar not giving security, the zamindar withholds his anmldaMuk 

and also abstains from availing himself of the powor which the law gives " ^ grant 

him of collecting the rents himself, it would be inecjuitable to allow' him to 

recover from the palnidar the rent wluch the withholding of the amaUlaatak 

has prevented his collecting (Bidhu Mnldii Debte v. Nilftumi Sing 1 for rani* 

a L. R., 464). 

Remediea open to a zamindar if a purehaaer doea not regiHer, — In the case of 
Lakhi Narain Miiier v. Khetra Pal Sing (15 W. R., 125), it was observed that, 
under the Regulation, the zamindar or other superior holder is in oerjelo 
cases empowered to attach the property^ if the subordinale holder neglects 
to register his name, and to hold it in trust for the subordinate holder ; and 
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that in all caae«, until the tranafer is registered^ the old tenant and the tenure 
itself are liable for the rent due. 8o also in Qyanada KnnUt Boy Bahadur v. 
Bronumoyi Daaai (1. L. R., 17 Gal., 162), it was held that, where a paM is 
sold in execution of a decree and the purchaser does not apply to the zamindar 
to register the trapsfer, and, at the same time, pay or tender the prescribed 
Two courses ^ required by section 6, the zamindar has two courses open to him, Ws., 
open to him. either to refuse to recognise the transfer and the purchaser as his tenant, 
until the rules laid down in section 5 has been complied with, or she can take 
proceedings under section 7* In Sonrendro Nath v. Tincdtcrie (1. L. R., 20 
Cal., 247), a patni taluk was sold in execution of a decree, but the auction- pur- 
c?l laser, although he, obtained possession, did not get himself registered in the 
zamindar' B aherUta, In a suit by the zamindar against the former holder oi 
patni for rent due for a period previous to the sale, it was heM that the suit 
lay against him, and that the rights of the zamindar were not affected by the 
existence of the remedy provided by section 7 of Regulation VIII of 1819. 
Referring to this state of the law, their Lordships observed in tliis case : — 
" * Whether this is a cmtaua omiaana in the law or whether the former tenant, 
compelled in this suit to pay the rent of a property of which he is not in pos- 
session, has any remedy 'against the unregistered purchaser in possession, 
provided it be established that the purchaser has refused unreasonably and 
improperly to get himself registered in the zamindar 's books and thereby to 
relieve the former tenant from liability, is a matter which is not before us and 
which we have no right to determine. What we have before us is simply this 
question : Does or does not this suit lie against the old tenant and we think 
we are bound to hold that the rights of the zamindar, as stated in the judg- 
ment of tliis Court to which we have referred (Lakhi Ndrain Mitler v. Khetra 
Pal Sing, 15 W. R., 125), are not affected by the existence of the remedy 
provided by section 7, and that there is no defence to the suit." A person 
who has purchased a paint holding at a sale in execution of a money-decree, 
but has not had his name registered in the landlord's aheriata is bound by 
a subsequent decree for arrears of rent obtained by the landlord against the 
registered patnidar and by the sale in execution of such a decree, and is, 
therefore, a representative of the judgment-debtor witliin the meaning of 
section 244 of the Civil Procedure Code (Surendra v. Gopi Sundari, 1. L. R., 
32 Cal., 1031 ; 9 C. W, N., 824). 


Eamindars 
to be allowed 
periodical 
sales of 
tenures, 
in which 
right to sell 
for arrears 
is reserved. 


8. First. — ^Zamindars, that is, proprietors under direct engage- 
ments with the Government, shall be entitled to apply in the 
manner following for periodical sales of any tenures upon which 
the right of selling or bringing to sale for an arrear of rent may 
have been specially reserved by stipulation in the engagements 
interchanged on the creation of the tenure. The exercise of this 
power shall not be confined to cases in which the stipulation for 
sale may have been unrestricted in regard to time, but shall apidy 
equally to tenures held under engagements stipulating merely for 
a sale at the end of the year, in conformity with the practice here- 
tofore allowed by the Regulations in force. 
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Second . — On the let day of Baisakh, that i«. At the rommenre* ipim to 
ment of the following year from that of which the rent ia due. the 
zamindar shall present a |)etit]on the Collector, eontaining a Bat«»kh. 
ajgiecification of any balances that may lie due to him on account 
of the expired year from all or any talukdars or other holders of 
an interest of the nature described in the preceding clause of this 
section. The same shall then be stuck up in some conspicuous 
part of the cutcherry, with a notice that, if the amount claimed be 
not paid before the first of Jeyt following, the tenures of the de- 
faulters will on that day be sold by public sale in liquidation. 

Should, however, the first of Jeyt fall on a Sunday or holiday, the 
next subsequent day, not a holiday, shall l>e selected instead ; a 
similar notice shall be stuck up at the sadar vutcherry of the zamin- 
dar himself, and a copy or extract of such part of the notice* as may 
apply to the individual case shall be by him sent to be similarly 
published at the cti/c/ierry, or at the principal town or village, upon 
the land of the defaulter. The zamindar shall be exclusively 
answerable for the observance of the forms above prescribed, and 
the notice required to be sent into the mofussil .^hall be served by 
a single j>eon, who shall bring back the receipt of the defaulter, or 
of his manager, for the same ; or, in the event of inability to pro- 
cure this, the signatures of three substantial persons residing iti 
the neighbourhood, in attestation of the notice having been brought 
and published on the spot. If it shall appear from the tenor of 
the receipt or attestation in (juestion that the notice has been pub- 
lished at any time previous to the fifteenth of the month of Baisakh, 
it shall be a sufficient warrant for the sale to pnK^ecd upon the day 
appointed. In case the [)eople of the village should object or 
refuse to sign their names in attestation, the |>eon shall go t^) the 
tnUchmy of the nearest Munsiff, or, if there should be no Munsiff, 
to the nearest thana, and there make voluntary oath of the same 
having been duly published ; certificate to which effect shall be 
signed and sealed by the said officers and delivered to the peon. 

Third . — On the Ist day of Kartik, in the middle of the year, ilia fear 
the zamindar shall be at liberty to present a similar petition with 
a statement of any balances that may be due on account of the 
rent of the current year up to the end of the month of Asin, and 
to cause similar publication to be made of a sale of the tenures of 
defaulters to take place on the 1st of Aghan, unless the whole of 
the advertised baUnee shall be paid before the date in questioii* 
or so much of it as shall reduce the arrear, including any interma* 
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disto demand for the month of Kartik, to less than one>foucth, 
or a four-anna proportion, of the total demand of the zamindar, 
according to the histhandi, calculated from the commencement 
of the year to the last day of Kartik. 


Two claiftes 
of mleable 
tenures. 


Keg. Vlllof 
1819 speaks 
of tenures 
transferable 
by the title- 
deeds. 


Reg. I of 
makes 
the tenures 
saleable free 
of incum- 
brances 
whether the 
sale is held 
under 
Reg. VIII 
or any other 
summary 
process. 


Ben. Act 
VIII of 
1865 makes 
the rule 
applicable 
to tenures 
transfeiuble 
by the 
established 
usage of the 
country. 


Notes. 

Modificationa , — Clause (2) of this section has lieen modified by Act 
XXXIII of 1860, s. 1. Certain words of this clause, re})eaJed by Act XVI 
of 1874, 8. 1, have lieen omitted. 

Two daasea of tranaferahU ienvres : — '' There are two classes of saleable 
tenures, (1) tenures transferable by the title-deeds ; (2) tenures transfer- 
able by the established usage of the country. Section 8 of Regulation Vlll 
of 1819 speaks of the first class only, viz,, ' tenures upon which the riglit of 
selling or bringing to sale for an arrear of rent may have been specially re- 
served by stipulation in the engagements interchanged on the ci'eation of the 
tenure,' and a sale of tenures of this class, when made under the Regulation 
(VIII of 1819) conveyed the tenure free of all incumbrances that accrued 
upon it by the act of the defaulter (s. 11). In case of a sale of a tenure of 
this class made otherwise than under the Hegulaiion this result did not follow, 
for cl. 7, s. 16, Regulation VII of 1799, did not declare that a sale should have 
tills effect, and there was no other Regulation which did. The anomaly was, 
however, remedied by Regulation 1 of 1820 (see Preamble, poal), whicli enacted 
that tenures of the nature defined in cl. 1, s. 8, Reg. Vlll of 1819, %,c„ tenures 
of the first of the aliove classes, when brought to sale under any summary 
process authorised by the Regulations, should lie sold in tlie mode prescribed 
by Regulation VTII for the periodical sales allowed thereby. Clause 2 of 
8. 2 further made applicable to all such sales the rules of sections 9, 11 
(voidance of incumbrances by sale), 13, 16 and 17. The result was that 
after the passing of Regulation I of 1820, whenever a sale of a tenure of the 
first of the above classes took place for arrears of i*ent, w hether such sale wjih 
made under the provisions of s. 8, Regulation Vlll of 1819, or under any 
summary process authorized by the Regulations, the sale passed the tenure 
free of all incumbrances which had accrued by the act of the defaulter, witli 
the exception of those mentioned in cl. 3, s. 11, Regulation VIII of 1819." 

' ' In the case of the second class of tenures, however, I'.e., tenures transfer- 
able by the esUblished usage of the country, a sale had no such effect until 
the passing of Act Vlll (.B. C.) of 1866." Field's Regulations, p. 613. 

ChapUr XIV of the Bengal Tenancy Aci aUo applieaUe to patni tenures , — 
Observe that it has been held in J>urga Fromd Bandopadhya v. Brindaban Rai 
(1. L. R., 19 Cal., 604) that the provisions of the Bengal Tenancy Act (Vlll 
of 1886), so far as they do not interfere with the patni law in respect of 
the patni tenures, appl}*^ to them. OonsequentJy, the landlords of patni 
taluka may also sell them under the provisions of Chapter XIV of the Bengal 
Tenancy Act (Vlll of 1886), in execution of decrees for arrears of rent, 
if they choose to. 

Proceedings m an applieaiion for the sale of a tenure analogous to the remedy 
by digress , — ^An application for the sale of a tenure, where a right of sale 
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has been specially reserved, in onier that the applicant may, out of the pro- 
ceeds of the sale, realize his rent is something quite distinct from a suit. Tlie 
investigation wliich may lie demanded by the patnuiar under cl. 1. a, 14. is, 
no doubts a summary suit. But the sale is not to l>e stayed till that suit is 
decided. The proceedings on the (letition of the zamiiular to bring the estate 
to sale are more analogous to the remedy by distress than to u suit {KriHtv 
M€>han Slutha v. Aftalntodeen Mahomed^ 15 W. R., 5(M)). 

Naicab .V/isiw’s Ikbt .-Ic/.— When a property iiientioiuHl in the sithedule Kosid's 
of the Xawab Nazim's Debt Act (XVll of 1873) was applietl to U* sold under 
the patni mU law by tJie 8i]|)erior landlord (Httjtt Jittknrr Bailav), the Nawab 
Nazim's son and representative, the Nawab of Mtirshidabad. took objection 
to the application, saying that, under the Nawab Nazim's Debt Act, the 
property could not lie sold by the Collector without the previous sanction 
of the (iOvernor-tJeneral in Onincil. The objection prevailftl liefore the 
Collector of Murshidabad and liefore the Rresidency (^immissioner, but the 
receiver, Mr. Bt'IchamlKTs, on Udialf of the estate of Haja Hu knee Hallav, 
moved the Boanl of Revenue who decided, on the ail vice of the l^i^gnl Re- 
membrancer, that the Nawah Nazim's Debt Aet was a purely |iersoniil enact- 
ment and that, therefore, the ohjection maile hy the Nawah of MiirshidahiMl 
as to the property lieing sold iintler the Patni Sale laiw was not valid {nth 
judgment of the Board of Revenue in aptieal No. 1H.3 ol 18115 decided by 
the Hon'hle C. C. Stevens, <hited the 24th April 18fMI). 

H7(PO r/i« apply for sw/r,-- 'I’ho Regulation contemplates tlie sale of a /irrfat iIiq 

by tlie propnetor of an entire estate. Consequently, either a recordcul pro- proprietor or 
prietor, or (iropnetors jointly, or a eoinuion manager whosi* name is duly 
registered may only make the application. A co-profirietor or a co-sharer eominoii 
has no such right, unless the fnitni is co-ex tensive with his own infeicsts. U,7iU*5|,p)y, 
Even if, subsccjuent to the creation of the /iri/at by a numlK*r of proprietors 
jointly, the patnidar pays his rent to each of them separately according to 
their shares, they ai*e not entitJcKl to apply individually. A |a»rHon who had 
ptirchascKi a six-anna share of an estate ami let it out in patni applied for 
the sale of the ftfitni tenure for arrears of rent in accordance with the stipula- 
tion in the kahahpitM. The Collector, after holding a summary enquiry, 
declined to sell on the ground that the fietitionei was a shanu’ and that, there- 
fore, the tenure could not lie sold unless the other proprietors in the shnr»* 
joined him. The Commissioner dismissed the appeal against the Collector's 
piticeedingH. Tlie Board, on apfieal, held that the orders passed hy the local 
authorities were correct (Boanl's Misoellamous Proceedings of IHtli March pi-^eedings. 
1876, Xo. 189). But if the several fractional proprietors and the itutnular 
enter into separate engagements by executing leases amJ counter-parts, the 
right of each proprietor may lie recognised by the Collector. The (|tiestion piopHetors 
whether fractional portions of patni ialuht can be sold under the provisions of ii^ 
tlie Regulation was referred to the Legal Hewenibrancer, who held tiiat a frac- engagements 
tional portion could not lie sold unless there was a distinct stipuJation fo that 
effect in the engagement interchanged at the creation of a patni tenure. Where, ^ ^ 
however, an estate is held in patni from more than one zamindar under different Board*s 
deeds, each deed may lie held to have created a separate patni and may he sold 
vritlioot reference to the tenures of the other fractional portions of the parent 
eetote (Board’s IBeoellaaeoue Proceedings of 29ih April 1657, No. 62). 
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of 1876, 
essential. 


It should be observed that, although it is the proprietors of entire estates 
only who have a right to bring paint tenures to sale, the general law as to the 
rights of oo-sharers is none the less applicable. Registration of name under 
Act VII, B. C., of 1876, is, of course, absolutely necessary before any relief 
can lie sought by a proprietor under the Patni Regulation. Observe that 
this relief can be sought only by the zamindar against the painidar and not by 
any other person other than the zamindar. A, a zamindar, purchased by 
private sale a pargana, of which some villages had already been let in paint 
by the fomer proprietors, and the other villages were in khaa possession. 
He executed a deed by which he created, in favour of B, a patni taluk of the 
villages in khaa possession, and by the same instrument lie gave B a aarbara- 
kart lease of all the patni mahala previously created. The deed reserved oer- 
to^take declared that the two interests thus created should be inse^r 

under the " 


Zamindar 


Regulation. 


Board's 

Proceedings. 


able, and that B should have no power to transfer the one without the other. 
But it was declared that the whole united interest was transferable, and that 
on any default being made by B in payment of the reserved rent, B*a interest 
should be liable to sale under this Regulation. On B's applying to bring 
the patni tenures to sale for arrears, the Collector held that B could not do so, 
as he was neither the authorized agent of A nor was he (B) the zamindar. 
Tlie Board, on appeal, held that, under this section, no other person than the 
zamindar, as defined in this Rogulation; can exercise the right of causing a 
patni tenure to be sold. In the proceedings the zamindar (subject to the 
ordinary rights and obligations of principal and agent) may be represented 
by an agent acting on his behalf, but by no one else. But as B did not profess 
• to have been authorized to act as such agent on behalf of the zamindar, but 

claimed to lie vested with the right of causing such tenures to be sold on 
his (B's) own behalf, the zamindar having divested himself of his rights in that 
respect and transferred them to B, the appeal was rejected. It was observed 
that the right in question is inherent in the position of zamindar and cannot 
be exercised against the patni by any person other than the zamindar (Board’s 
Miscellaneous Proceedings of 10th March 1882, No. 166, Collection 7, File 
to% referr^ 1882). Every application, under section 8, Regulation VIII of 

to the record- 1819, should be referred on receipt to the record-keeper for report, and it 
should be acted upon only if the record- keeper reports that the applicant is 
the recorded proprietor of the estate (see Board's Manual, s. VIII, part III, 
p. 114). 

Who ahould the zamindar proceed againai f — Where a zamindar brought 
a patni to sale for arrears of rent without recognizing all the oo-sharers of the 
paUtif it was held that, where an arrear of rent is due, the zamindar, in apply- 
ing to the Collector to bring the property to sale, need not recognise any. one 
except the registered painidar^ and that the mere fact that, in the application 
to the Collector, he did mention the names of one or two of the parties in 
possdBsion, though not registered in the zamindari books, and omitted to 
mention the names of others, does not in any way vitiate the sale or render 
the proceedings invalid {Baghab Ohundcr v. Brojo Nath, 14 W. R., 489). 8o 
also in Jtajnarain Mitra v. Anania LaU Mumdtd (L L. R., 19 Gah» 709), 
where two of the recorded patmdara were dead before proceedings under 
the Regulation to set aside a patni sale were taken, it was hM that that fact 
was immaterial and that the proceedings were not illegal by reason of their 
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haviag^ been directed against dead peraon*^ : Proceedings under the Paimi 

Regulation taken for the realization of arrears of patni rent are, it a*ati 

observed, not taken against persons at all. but against the tenure. The 
scamindar was, therefore, quite right in setting out in his petition and 
notices the name of the patni and the names of the /tutnidurA as recorded in 
his books. 

To whom should the apfdictifion tw made. — Zamindars in afiplying for need 

sales of p«r/ai tenures for arrears of rent were re<|uired to prewmi a |iptition be made to 

to the Civil Court of the district and a similar one to the Collector ; but on 
the passing of Regulation VH of 1832, no petition was made in several cases 
to the Civil Court, and the Sadar Court ruled in 1849 that lx>th fietitions wen' 
still necessary, notwithstanding the transfer of the duties ininiediately coii> 
connected with the sales themselves from the tliulge to the Collator. To 
legalise past sales. Act XXXIII of 1850 was fuissed under wiiich one pi'tition ^ 
only to the Collector is deemed siitficient. ( Board’s MiHcellamous Prooeeclings prmM^lng«. 
of Idtii August 1850, Xo. 47). Although section Iti, Regulation V'll of 1832. 
bj' which the power of holding fMetm sates was transfernnl from the Hvil Court 
■ to the Collector, has Ix^en refiealed by Act X of 1881, the fiower to order sales 
is still vesteci in the Revenue officers under Act XXXIII of 1850. piovideil 
all the preliminaries under clause 2 of this section have Ihhhi oiNwrveti (Board ’ h 
M iscellaneous Proceedings of 20th June 1803, Xo. 28). There was, however, 
some doubt ns to the exact effect of the repeal of section 10, Regulation 
VII of 1832. Tliis doubt was set at rest by Act VJII (B. (’.) of lHfl5, section 
3 of wiiich lays dow'n that the sale for the recovery of arrears of rent ol 
ftfdni taluks and other saleable under-tenures of the naturt^ defintHl in claum> 

1, section 8 of Regulation VI II of 1819 shall U> conducted by tlieCVilhH^tor 
of I^nd Revenue in whose jurisdiction the lands lie (see fKtst). 

One petition only need l>e presented for the sale of any or all of the ptiltlon 
tenures, descrilied in section 8, clause 1, Regidation VUI of 1819, containcal onljrnecof' 
in one estate. These sales are conducted by the (killector of land - revenue 
under section 3, Act VIM (B. C.)of 1805. See Board's Manual, p. 113. RSlei " 

Dale of the Presentation of the Petition, — A reference wan marie to the Boanl 
by a Commissioner as to whether in a district, where loth the Am/i and Fasti bSiliinlmraiid 
years are used, it is legal to advertise pfttni taluks for sale on Ihe 1st of Astoin tnidflle of the 
and Chej!/t, instead of on the Jst of Bysack and Kartik in those pauptnas W'here whm 
the Fadi era is current. The Board, after enquiring what months were that era 
mentioned in the juitni engagements of the district and w'hat the practice had 
been as to the time of sale since the passing of the Regulation, ruled that, 
reading the Preamble in connection with cl. 2 of s. 8 of Regulation VIH of 
1819, as it was clearly the intent of the law that sales of patni taluks sliouhl lie 
held at the beginning and middle of the year, so in a district, wdiere the Fasii 
year prevails, the selling at the lieginning imd middle of the Fasii year is 
witiiin the meaning of the law'. (Board’s Misoellaneous Proceedings of '29th Board’s 
July, 1840, Xo. 46). The same view has been token by the High Court. In P*^®***^*®**' 
PUambar Panda v. Damodar Doss (24 W, R., 129), Pbntifejr, J,. observed 
* ’We areofopimon that the essential words In cL 2, section 8 of the Regulation taken by tlie 
are the words ’at the oommenoement of the following year,’ and that those High Court, 
words may be read with lefmnoe to Regulation Vll of 1799, s. ol. 7, whMi 
is r ef erred to in the ffrst seetionof Regolation Vfll of 1819 by the woi^ « tor 
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stead of only at the end of the Bengal year as heretofore allowed by the Regu^ 
lation in force.’ The Regulation of 1799 expressly mentions the Bengal, 
Fusli and V daily years, and authorises an application for sale to the Dewany 

Adalut at the commencement of the ensuing year We are of opinion 

that the intention of the Regulation was to lay down a uniform practice in 
each locality. That uniformity was the essential i-equirement and the parti- 
cular date only the form for enforcing regularity, and that a practice which 
has been established for a course of years, and which can cause no substan- 
tial detriment to any of the ]>arties concerned, and which is reasonable and 
convenient in itself, is not liable to objection on a mere (joint of form. We 
observe that in a letter on the record from the Secretary to the Board of 
Revenue to the Revenue Commissioner of Cuttack, dated 25tli July, 1840, 
it is laid down that * in a district where the Fanli year prevails the practice 
which, it apfjears, has universally obtained of selling at the lieginning 
and the middle of the year is within the meaning of the law.' We 
are of opinion that this is the reasonable interpretation of the Regulation.' ' 
Nor is it necessary that the (letition should be presented on the precise 
date mentioned. In AahnnuUah Khmi Bahadur v. Hari Charan Mazamdar 
(I. Jj, K., 20 Cal., 80), it was hM that tbe non-()resentation of the petition 
on the precise date (Ist Kartik) sjiecified in cl. .*1, s. 8, is not a substantial 
process to be observ'ed by the zaniindai* (>revious to a sale for arrears of 
rent and affords no ground for setting aside the sale, tliat (jortion of the 
section being merely directory. If the Ist Bysak or the 1st of Kartik fall on 
a Sunday or other close holiday, the [>etitions prescribed in clauses 2 and 3 of 
8. 8 of Regulation VIII of 1819 must l)e presented on the first succeeding day 
on which the office is ojien (See Board's Manual, Part III, section viii, p. 114). 

What should the petition contain . — Tlie {jetition should sjjecify any 
balances that may be due to the zamindar on account of the expired year from 
all or any talukdars or other holders of an interest of the nature described in 
cl. 1 of this section. Where, therefore, a settlement was made by a lease, 
which included certain jote januis os well as certain patni taluks and reserved 
An aggregate rent for the whole without apportioning any (jortion of rent to 
the jote jamts as distinguished from the patni taluks, it was held that, as the 
landlord would not be able to comply with one of the'eonditions precedent to 
a sale under the Regulation contained in s. 8, to specify how' much 
of the arrear was attributable to the jote jamas and how* much to the patni 
taluks because the rent w'as one aggregate rent both for the patni taluks and 
for the jote jamas. Regulation VTII of 1819 could not apply to the settlement, 
and that the patni taluks could not be sold under the provisions of that Regu- 
lation in spite of the fact that the parties contracted that the Regulation 
should apply {Hayes v. Budranund Tlatkur, I. L. R., 33 Cal., 381). 

The Board have laid it down as an instruction to all Commissioners add 
Collectors that the practice wliich has hitherto generally prevailed of in- 
cluding interest and cesses in the petitions died under this section should be 
alk>w*ed to continue. The recovery of these demands under tbe Regulation 
must be held to be admissible by the Revenue Authorities, unless and until tlie 
Civil Court decides otherwise. This order was circulated with the Board's 
Memo. No. 838iA, dated the 15th November* 1901. — (Board’s Sales Pro 
oeedings of 16th November, 1901* No. 182* Collection 2* File 83 of 1901)» 
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tihoM nnfteM «»#«• dautta 2 and 3 emdain OlH«rv«) (h«t tlw undw' 

notice required by cl. 2. «. 8, ought to state that, if tlie full amount due and 

specified in the notice be not paid l»efore Ibe date therein nienUoned. the 

tenure of the defaulter will Ite sold hy public sale. In order to have that 

notice in proper form, it must contain, not only a M^aHritication of the am^tra, 

hut a notification that the aale will proceeti unleMs fiayment of the rent lie 

made within the time limited. In the caw of the notice^ under clniiw 3. it under 

must l>e stated clearly that the sale nii^ht Ik? stayed hy i^mynient of so iimelt 

as would reduce the arrears to a quarter of the total demand of the zatiiindar. 

A notice under cl. 3 which containeil a distinct statement tlint the sale would 
take place, unless the whole of the halance was paid, as if the zatnindar was 
proceeding under ol. 2. wa.s lield to Is* a had notict' and a iioii'eompliance 
with a Hiihstantial requirement of the Regulation, kiicIi ns to justify the 
rovei*8al of the sale. (AfiMftntflh Khan v. Hari ("haran Mammdar^ i. L, R, 

17 Cal., 474). “'JMie object of the piihlication of this noliee.'’ ohM(‘rvisl the 
Judges in this case, *‘is to give not only to the defaulting /sf/ntWr/rs. hut also 
to tfarfMttnifiar^, inortgag«*t‘s aiul other incumhrnticers, notice of the sale. 

It may well la* that the tiarftatnitiarM^ uiortgagees or other incMim- 
hrariccfs w'ould have availahle. for the |»ur|>ose of saving the estate from sale. 

73 per cent, of the arrears due, but not the whole. We an* of opinion that, if 
the zamindar wishes to bring into o]N*ration the provisions of cl. .3, s. 8, iind to 
get a half year's nmt hy means of this Rc^giilalion, he must stiicMy comply 
with the conditions laid down in the miction. We think all the nM|uircmeiits 
in cl. 2 of H. 8 must he im|>orted into el. .3 of that section mutaiifi nmiantHn, 
and therefore we think that tlie serving of the notice is a condition precedent 
to the HJilc l>eing hehl, and that tlie noticH* so wrved must Iw a good notice, 
that is to say, it must he a notice which shall put all parties concerne<l in sav- 
ing the tenure from sale in |K>sseHsioti of the knowledge of what nMilly they 
will hav<5 to do if they de**ire to siive the tenure, ami would he purchaM^rs in 
{possession of information as to the amount they will have to s^amd if they 
wish to pure hast?, the pro|>eiiy." This caw? went on iip|it*iil to the iVivv 
Counoi), and their lx>rdships. while coiitiruiirig the decision of the Migh Court, 
observed that the objection to tlie noti(;e Uung defective, which was fatal to 
the whole proceedings and apja^ared on the fnev of it, iiia\ l*e tottifMrtently 
raised for the first time in the .\p|H?llate C^Jourt (set? J, R., 2tl Cal., 8(1). 

The notice in Ixplh cases should also sjiocify the lots which should la? called Xotice should 
up successively for sale. Where the notice eoriUinetl no hiicIi order, it was sps^^ify lots. 
/leW not to la? in pro|ier form {Bfjoij <%nwi Mahtap v. Alulya ('hindra 
I. L, R., 32 Cal., 953). 

Publication of the pefi/ioa.— The publication of the (petition to the Col- Puhlicatlon 
lector, conUining a specification of the halance of rent due, by sticking it up 
in some conspicuous (>art of the cutclierry as mjuired hy cl. 2, s. 8 of the ttantial 
Regulation, is not a sulantantial process to lie oliserved hy the zamindar pro* K|^^5bIerJ^ 
vious to a sale for arrears of rent ; non-compliance with that povision, there- by the 
fore, is not a ground for setting aside the sale. Xo injury oooid result to the semiodar, 
palfitddr or any one holding under him by the non-pubJication of this peti- 
tion, which is only a method prescribed by the Refutation for puttiiig the 
executive machinery in force. {AhaanmUa Khan Bahadur v. BuH Charon 
Moznmdar, I. L. R., 20 Cal., 86). Observe, however, that the original peti- 
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tion and the original notice mtwt be stuck up and published* In Bejotf 
Chand MafUap v. Atulya Chandra Bose (L L. R., 32 Cal., 953) where certified 
cjpies of the petition and the notice were stuck up instead of the original 
ones, this was held to be a material irregularity vitiating the sale. 

Pvblieaiion of the notices of sale, — Publication of the notices of sale under 
clauses 2 and 3 intimating that, if the amount claimed Ije not paid l)efore 
the 1st of i/ayfe or the 1st of Aughan following, the tenure of the defaulter 
will be sold by public auction is, however, a condition precedent to the sale 
.of a patni for arrears. If a patni is sold without such notice, the sale is 
informal and can be set aside, the bond fides of the purchaser notwithstanding. 
{Moborak AH v. Amir AH, 21 W. R., 252). “ The petition, it is true,” observ- 
ed Petheram, C. J., in Bajnarain Miller v. AnarUa Lall Mandal (1. L. R., 
19 Cal., 703), “does not affect the purchaser, or intending purchaser, in any 
way, but the notice does. The notice is a notice of wliat lots are to bo sold, 
and when the sale takes palce ; it is upon that notice that the lots are sold 
and it shows the order in which the lots will lie sold, and is the very thing 
which the public ought to have access to, and which the public ought to be 
in a position to see.“ 

On the application to the Collector being admitted, the notice of sale 
has to be published at three places, viz,, (1) at some conspicuous part of the 
Collector's cutcherry ; (2) at the 8udder cutcheiry of the zamindar himself ; 
and (3) at the cutcherry, or at the principal town or village upon the land, 
of the defaulter. The lirst two notices may be general ones containing the 
names of more than one defaulter. The third is a special one for the 
individual. 

Publication at the Collector's cutcherry, — The orginal jietition and the 
original notice must be stuck up and published. In Be joy Chand Mnhiap 
V. Atulya Chandra Bose (I. L. K., 32 Cal., 953), certified copies of the petition 
and the notice were stuck up instead of the original ones, and this was held 
to bo a material irregularity vitiating the sale. ' 'Having regard to the pro- 
visions of the second clause of s. 8,” it was observed, *Mt,was the original 
petition and the original notice which ought to have l)een stuck up, for s. 10 
of the Regulation says that, at the time of the sale, ' the notice previously 
stuck up in the cutcherry shall be taken down’ — apparently meaning the 
notice stuck up in some conspicuous part of the cutcherry as provided in s. 8, 
which means the notice itself and not a copy of it.*' It must be stuck up 
on some conspicuous part of the Collector's cutcherry and of the zamindar* s 
cutcherry or the sale will be set aside (Baikantha Nath v. Mahtab Chand, 
9 B. L. R., 87 ; 17 W. R., 447). In Bajnarain Mitter v. Ananta Lall 
Mandal (I. L. R., 19 Cal., 703), where a notice of sale, instead of being 
stuck up and published in some conspicuous part of the Collector’s 
cutcherry as required by law, was, in accordance with the practice which 
prevailed during the incumbency of the Nazir of the Collector’s cutcherry 
at 8uri and of his predecessors in office, kept by the Nazir with other 
petitions for sale and notices relating to them in a bundle, which was at night 
locked up for safe custody and in the day time kept in a ooni^uous place 
near his seat at the entrance to the cutcherry, any person who chose to ask 
for it and wished to see it being at liberty to inspect the whole bundle, 
it was held [per Petheram, C, J., and Ghose, J., (Tottenham, J., dissenting)] 



PATNt 8ALB LAW. 




95 


tliAt thiA WM not a publioation of the notice within tlie meaning of 
cL !^ a, S, of the Regulation and that it was a 'mifyicient plea' for the defaulting 
paimidars within the in^ng of s. 14 to have the sale eet aeide. IVtheram, 

C. J., observed : — ‘'As it seems to me, the meaning of that (i.e*, the direction 
given in cl. 2, s. 8) is that the |ietition and tlie notice are to he advertised, 
and as to that it is material to notioe that in a 10 of the same Regulation 
the word 'advertise' is actually used which strongly confirms my view that 
the meaning of sticking up in a conspicuous pari of the ‘outcherry' is that it U 
to be advertised in the ordinary acceptance of the wonl. Now 'advertise* 
in the ordinary acceptance of the word, means placing it in such a iKieition 
that persons who have to use the place for their ordinary business may see it. 

It is clear that if the petition is put in such a place that only those who 
ask for it may see it, it is not advertise<l in any sense whatever .... It setuns 
to me tliat when one has come to the conclusion that this notice was not puh^ 
lished or advertised in the Collector's cutchcrry, the judgment of the Privy 
Council in the case of o/ V. Tftra Sum/ari /iW>i (1. L. R., 

9 Cal., 810) concludes the matter, lioeause they say that this is to liestriotly 
complied uith, and they fK)int out that the zamiiular is to l>e exclusively 
res|)onsihle for the strict iierforinanoe of it. One argument which has Is^en 
pi'essed l)efore me is that the xiiniiiidar is responsible for what takes plaei* 
in tlic mofuBsil, but is not resixinsible for what takes place in the Collector's 
ciitcherry. I think that argument cannot he sustained." 

Section 10 (see /iost) of Regulation VIII of 1810 would seem to imply sticking up 
that the notice is to reiiiain until it should lie taken down at the time of the 
sale. When the notioe and the |ietition were stuck up every day at 10 a.u. otHcs-hoiiM 
and taken down at 5 r.M. and they were not stuck up at all on Sundays, it sufllcient- 
was keld that the procedure was not jiistitied by the Regulation {liejoy ('hinut 
V. Aivlytiy I. R., 32 CaL, 0i)3). This view has, however, liecm disHeiited 
from in tlie case of Sachi Xanthtn DatUi v. Mfilmruj Hejtitf Cfutmi Mafutfah 
£Madur{ll C. W. X., 720), wherci in a suit to set aside a sale held umler tin* 

Patni Regulation, it was found that the noUoes had lieeri stuck up in the Col- 
lector's Office Board outside the Court from 10 a.m. to 5 r.M. and had not 
been put up at all on Sundays, and it was decided that this was a sufficient 
compliance with the Regulation. The case of Be joy ('hand Mahatap v. AtU’ 
lya Charan Bose (I. L. R., 32 Cal., 053) was rofernsl to in this cose aii<l the 
Judges observed : — ' 'The head-note to the report is misleading, as it trans- 
poses the order of the remarks made by the learned Cliicf Justice and sug- 
gests that it is laid down as a definite finding that the procedure was not 
justified by the Regulation. Tliat is not the view we take of the passage. 

The deemon of that case turned on other irregularities which were hehl by the 
learned Chief Justice to lie in contravention of the terms of tlie Regulation 
atid to afford sufficient grounds for setting aside a sale. The iiassage at the 
end of tlie judgment does not amount to a distinct iiiidiiig of any irreguJarity 
in oonaeqnenoe of which the sale was set aside ; but it is clearly an expres- 
skm of opinion by way of obtler dictum as to what might possibly be the effect 
of the failure to keep the notice stuck up on the Golleetor's notioe board after 
offiee-hours. We do not think, therefore, that we should take that expres- 
sion of <^*nioo os binding on ourselves in this case, and we think that the pm- 
eedbiie that was folhwod^ nomefy, stioldng out these notices doting ottos* 
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hours was a sufficient compliance with the terms of the Regulation/’ The 
must be stuck up up to the date of the sale. Where the notice was 
un to the date '’tuck up only till the 14th May, although the sale did not take place until the 
of tale. f^ifi to be in contravention of s. 10 of the Regulation (Btjoy Chand 

V. AMya, I. L. R., 32 Cal., 953). 

ation^of^**^ nt*other places. — ^It is essential to the validity of a sale, held 

notice^ under Regulation VIII of 1819, of a patni estate for arrears of rent that the 

essential. notices of sale prescribed by cl. 2, s. 8, should be duly and regularly published 

as therein directed (Baikaniha Nath v. MahUtb Chanda 17 W. R., 447 » 
7 B. L. R., 87). Ih cl. 2, the words “ similarly published ” mean that the 
Publfcation notice is to be stuck up, as appears from the previous words of the section, in 
%e”ci^Wi' cutcherry, or, if there be no cutciierry, in the principal town or village 
or the prin-*^ tbe land, of the defaulter (Raghab Chandra * Banner jee v. Brojo Nath 
or^ofageon Chonydhary^ 14 W. R., S. C., 489). A zamindar brought a patni to 

the land of for arrears of rent. His peon, who could neither read nor write, went to 

the defaulter, the village and, finding that there was no cutcherry there and that the gomatt- 
iha was absent, o^icned the notice given to him and showed it to 5 or 6 people 
who were sitting there, none of whom could read or write. He then proceed- 
ed to the Thana, and obtained from the Head Constai>ie a eertificate on the 
back of the said document to tlie effect that he made such and such a state- 
ment of the publication of the notioc\ Held that the publication of the 
notice was not such as is required by law : The notice should be stuck up in 
the cutcherry, or, if there be no cutcherry, in some conspicuous part of the 
principal village u[K>n the land of the defaulter, the object of the notice being 
not merely to give information to parties wishing to purchase, but to give 
information to the defaulter also that, unless the arrears bo paid by a 
certain day, the property will lie sold. {Raglnd) Chander Banner jee v. Broja 
Nath Kunda Chowdhary^ 14 W. R., S. C., 489). 
pAi'sonal Personal service of the notice is not a sufficient compliance witli the pro- 

suSicient**^ visions of cl. 2, s. 8 of the Regulation. In Gouri Lall Sing v. Judisthir Hazra 
(I. L. R., I Cal,, 359) which was a suit brought to set aside a jiatni sale 
under Regulation VIII of 1819, it was proved that the notice of sale was 
stuck up first in tlie cutcherry of the ijaradar (the mahal having been let out 
in ijara by the jtatnidar), and, on the refusal of the ijaradar' s gotnastha 
to give a receipt of service, it was taken down, and subsequently personally 
served on the defaulting patnidar at his house, which was at some distance 
from the patni mahal, and it was held that, tliough the provisions of Regulation 
VIII of 1819 hod not been strictly complied with, yet as the plaintiff (the patni- 
dar) did not allege that, in consequence of the defective publication, there was 
not a sufficient gathering of intending purchasers, nor that the under-tenants 
were ignorant of the sale and were prejudiced by such ignorance, nor that the 
mahal was sold below its value, the defect did not amount to a ** sufficient 
plea” under section 14 for setting aside the sale. This decision, however, 
has been overruled by subsequent cases. In Oovind LaU v. Chand Haree 
(I. L. R., 9 Gal., 172) it was held that cl. 2, s. 8 of Regulation VIU of 1819, 
which provides that a notice of sale under the Relation shall be stuck 
up in the cutcherry of the zamindar, is not complied with by serving it 
upon the defaulter himself or his agent. The object of the Regulation is to 
make known to the holders of under-tenures and raiyats and the residents 
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of tliepiaoethaitlie podit sliall be sold if the arrears aie not paid off within 
the tiine specified^ and if the notice is iH>t stuck up in the outoherry, as 
prescribed by the Regulation, there is such a material irregularity in the 
publication as will avoid the sale. “ If the notice only intended, observed 
^the Judges, “ to convey private intimation .to the defaulter or his agent, the 
law would have hardly used the word ‘published’. To publish, in our opi- 
nion. Is to make public, i.c., to convey information to the public or all 
whom it may concern.’’ In Makamad Zamin v, Abdul Hakim (1. L. R*, 

12 Cal., 67), again, where the plaintiff, who was the defaulting pfslnidar, 
objected to the sale of his patni on the ground, among others, that the 
notice liad not been given in accordance with s. 8 of the Regulation inas- 
much it had not been |K>8ted at the cutcherry of the defaulter, and where 
thei-e was no evidence of service at the cutcherry. but there was evidence 
of service upon the defaulter |)erHonaliy, it was held that this w'as not 
sufficient and that the sale itiiist tie set aside. So also in the cast^ of The 
Maharajah of Burdamn v. KiMto KaminiDattui {I, L. R., 9 Cal., 031), where 
the serving |ieon gave the notice to one of the amlan of the cutcherry 
in the presence of the defaulting ftatnidar and obtained a receipt, it was held 
that there w'as no proper service. VVliere, how*e\'er, the patni was not a dis- 
tinct mauza or a collection of manza«, but a Binall piece of land ti|}on wliioh 
there wa.s no town, or \illage, or cutcherry of any kind, and the peon stuck 
up the notice in the Collector's office, and also at the suflder cutcherry of 
the zamindar. and obtained the rectupt of the defaulter at the latter place, cutcherry or 
In* was held to have obtM‘rve<l substantially, as far as he could, the 
of the law' regarding notice, it lieing iiiipossible to carry out literally the ivords village on 
of the Regulation in that resiiect. {Harry Ki^o Hoy v. Mfdre Lall N under tk 
athera, 14 W, R.. 36.) 

As to the 3rd notice, the w'ord.s ” the land of the defaulter” probably Notice niunt 
mean the land of the /uitni in arrear {Lutfaninm Begant v. Komn Ram 
dra, Suddur Dewani Report for 1849, p. 371). It was doubtfid, however, who. arrear- 
tlier the cutcherry, wliich is one of the places at w'hich the notice should be 
published, must l>e U|X>n the land of the defaulter which is the siibject of de- 
fault. In several cases it was lield that the cutcherry referred to in the sec- 
tion need not be the cutcherry on the patni in arrear. Thus in the case of 
LutfanisM Begam v. Komtr Ham Chandra referred to nlmvo the Hiidder 
Diwani Adalat expressed an opinion that the cutcherry of the defaulter may be 
any cutcherry in wliich the collections of the tenure are made. Similarly in 
Mungazee Ckuprasi v, Shiba Sundari (21 W. R., 369), where it was found 
that the notices at the Oollector's office and the zamindari cutcherry had 
been duly published, but that the notice, required by cl. 2, s. 8 of Regulation 
VIII of 1819, to be served at the cutcherry of the defaulter had Ijeen served 
at the cutcherry of an adjoining teduk^ at which cutcherry the business of 
the patni in arrear was conducted, it was hM that so long as the eutoherry at the point in 
which the notice on the defaulter, as required by s. 8, cl. 2, Regulation VIII 
of 1819, is served is an adjacent one, in whioh^ the^business of the defaulting 
patni is carried on, and is on land belonging to the defaulter, publication at 
that outohmy is a sufficient publteatiotk ** We were at first inoimsd to 
hold^” obswved Glover, J., “that the words of tlie section ‘ to be sfmllatly 

imbfished at the eutoherry, or at the piineipal lowii or viilsgs ttpM 
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of the defaulter * made it operative that the cutoherry at which the noljce was 
to be served (where it was served at a cutcherry) should he upon the land 
which was the subject of the default ; but the meaning of the sentence is 
not absolutely clear. Tlie comma after the word cutcherry gives* no doubt* 
considerable strength to the argument of the defendant that the cutcherry 
need not be on the land which is the subject of default* but may be on any' 
. other land* the property of the defaulter. And there is a decision of the late 
Judder Court — Luifaniwia v. Kowar Ram Chandra dt oiherB^ S. D. A. Deci* 
sions for 1849* p. 371 — ^in which the same construction of the section is 
declared. I do not desire* therefore* to uphold my first impression, especially 
as it is deferred to the opinion of my learned brother Kemp. At all events 
I am prepared to hold with him so far that* so long as the cutoherry at which 
the notice on the defaulter* as required by the Act* is served, is an adjacent 
one* in which all business of the defaulting paini is carried on* and is on land 
belonging to the defaulter, publication at that cutcherry is a sufficient publi- 
cation — the object of the law being to give information to the tenant in arrear.” 
In Hanomnan alias Nona Bibi v. Bipro Charan Roy (20 W. R., 132), again, where 
it w*as found that the notice was affixed not at the cutcherry of the defaulter, 
but at the house of his gomasBui^ where the latter used to transact business 
except when the zamindar came to the village* and that even then the zamin- 
dar would frequently transact business at the gomaaiha^s house and not at 
the cutcherry which was in the same village but in a ruinous state* it was 
hdd that* considering what a cutcherry is in a village in Bengal* and consider- 
ing what the object of the Regulation was, ins., to ensure the publication of 
the notice to the defaulter or to his manager, it would be and was an infinitely 
more exact compliance with the spirit of the law to serve the notice at the 
place in which the defaulter's gomaaiha was transacting, and did habitually 
transact* business than to serve it at an empty and ruinous building. If it 
had appeared* observed the Court* that the building, denominated the cut- 
oherry* bad been in daily use* and that the records and the papers of the mahal 
were there* and that the servants of the defaulter were on that spot transact- 
ing their business there* then it may be admitted that the house of the 
gomaaitha for the time being could not be properly considered a place where 
the notice might be served under the Regulation ; but under the circum- 
stances of the case* the house where the gomaatha resided may fairly be 
regarded as the cutcherry for the time, being. This view has* however* 
been overruled in the case of The Maharajah of Burdwan v. Kialo Kamini 
Daaai (1. L. R.* 9 Cal.* 931). In that case a suit was brought to set aside 
the sale of a pcdni taluk under Regulation VIII of 1819* and one of the 
grounds* relied upon by the plaintiff* was that the notice of sale had not 
been duly published* there being no sufficient compliance with the provi- 
sion of 8. 8* which requires that * 'a copy of the notice shall be sent to be 
similarly published at the cutcherry* or at the principal town or village 
upon the land of the defaulter." The patni Udnk in question was called 
Lot Amarpur* and* as the defaulting painidar had other {ooperties in the 
neighbourhood of that Uduk, he had a small mai cutcherry on the land of 
this lolwh* and another dihi cutcherry at a village* called lialiaiiad* woma 8 ; 
or 9 miles off fimn Lot Amaipur. At this latter cutoherry aU his principal 
rburiness was transacted* Including that of Lot Amaipmr* and it appeared 
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Hiat two darpatnidm^ who were the lerf^eet tenanU of Lot Amarpar, 
were alWajfs in the haUt of paying their rente at tlie diki cuteherry. 
The other eutoherry within tlie Udnk a^ae need for the inirfioeee of receiving 
rente of the emaller tenante, wliich, when received, were paid into the dihi 
cntcherry at Hahanad. The notice in thin oaee waa taken to the Mahauati 
cntcheiry, and the serving peon gave it Into the hands of one of the amlrM 
at the cntcherry in tlie presence of the defaulting ftatnidar and ohtained a 
reenpt. It was contended that the eutoherry '' I'eferred to in the Hertion 
meant the nearest large outclierry at a-hich the husiness of the landlord im 
usually carried on. Held by the Full Bench tliat the notice in tliis earn* was in* 
sufficient. If, the Judges aatil, there is a cntcherry u|K>n the land of the default • 
ing patnidur (by which exprension is meant the land of the Uduk in question 
a'hioh the Kaiuindar is seeking to sell for default of nmt), the copy, or extract 
of such part of the notice of sale as may apply to the tenure in question, 
must lie published at that ciitelierry. If there is no siieh cuteherry, the copy 
or extract must lie piihlisheil at the princqial town or village within the kiluk, 
Tlie mere delivery of the notice to the ftainuhtr or to one of his ttmbiA is iKit 
sufficient : It must lie puhlished in the manner rcc|umHl hy the section. The 
case went on ap|ieal to the Privy Council (I. L. R., 14 (7al., 3U5) and their 
Lordships, while confirming the tlecision of the Full Bench, oliserved : --''To 
hold othera*ise might defeat some of the substantial objects of this Hi^gula* 
tion. It appears from the preamble that one of the objects is to establisb 
*such provisions as have apfmarcfl calculated to protiH't the underJesseo from 
any collusion of his siifierior aith the zamindar or other for his ruin, as well 
as to secure the just rights of the zaiiiindar on the sale of any tenure.^ And 
immediately afterwards occurs the stateiiienf that it has lieim deeineii indis- 
pensable to fix the process by ulijcli the said tenures are to lie brought Ui 
sale. The object of directing local publication of notices is to aarn the under- 
lessees of the oontempJate<t pro(*eeiljiigs wiiich may result in sweeping away 
their property, and also to act as afJvertisenients to persons who may bid at 
the sale. Both these objects might, ami in many cases would, lie friistrateii 
if it w'ere sufficient to piihlisli notic<« at any ciiU»heiT>' which the patniahr 
may happen to possess, lioa ever distant it may lie, or to H(*rve it ^lerson- 
ally on the painidar," 

AUestotion btj ftubsiantitd /lersoas.*- The third notice is required to lie served 
in the mofussil by a single ]ieon " alio shall bring Imck the receipt of the 
defaulter or his mofussil agent, oi. in the event of liis inability to procure this, 
the signatures of three sub^anfitil ftermrns^ residing in the neighbourliood, in 
attestation of the notice having lic^n brought and published on the spot.** 
Tiie question as to who are '"sulwtantial persons** competent to attfsii the 
notice deserves notice. In a suit which was brought tor the reversal of a sale 
of apolaf foivAon the ground that the notice, required by cl. 2, s. H, Regulation 
VIII of 1819, had not been duly served, and that, although the parties at- 
testing the service of the notice of sale were sufficient in number, they were 
not, with the exception of the Mtmdal^ what are called suhslantial 
one being the thowkidar of the village and the other a tkea tailor, the High 
Oourt observed ; — “ The word used in the Regulation is * substantial,* metnlng 
of eODfse men who have some stake in the oommuttitj, men of loeal inflniiicie 
or Impottanoe or respeetobilily. We think the law has besn oompHed 
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with on this point. One of the witnesses is a Mandat^ the headman of the 
village ; another is the chawJbidar, an official whose attestation is always con- 
sidered as the best possible in all matters connected with service of notice. 
The third appears to be a tailor residing temporarily at a place, but who lives 
in the neighlmurhood. The man is declared to be not a proper witness. We 
do not see why the man is not to be considered competent to attest the ser- 
vice of notice. He appears to be a respectable man, though not a rich one ; 
and besides, the phrase 'substantial,' on whicli the special appellant lays so 
much stress, must be taken comparatively. In a small village the measure 
of a 'substantiaF witness will of course be much lower than in a place of im- 
portance." (Gopal Krishna Soar v. Madan Mohan Haidar, 2 W. R., 188). 
A review was subsequently granted In this case, and the High Court reversed 
their judgment. They said : — "It is contended by the learned counsel for 
the applicant for review that the law requires that the attesting witnesses must 
be substantial, that is to say, responsible, moderately wealthy men, against 
whom in a case of false attestation the party injured may have his remedy 
in a suit for damages. Now in this case the attesting imrties are sufficient 
in number and they reside in the neighbourhood, but, with the exception ot 
the Mundah the rest are not what can l>e called substantial persons. One is 
the Chunkidar and the other a tailor. The Legislatui*e invested the zamindar 
with the power of bringing subordinate paints to sale, and made liim exclu- 
sively answerable for the due observance of the prescribed processes under 
which tenures could be brought to sale. To protect the patnidar from fraud 
it was enacted that the notice of sale must be attested by three substantial 
persons. Now, it is clear that, unless the attesting parties answer to the 
common meaning to be put upon the woni * substantial the patnidar w'oiild be 
wdiolly without I’emedy in case of false attestation. If, as contended by 
Mr. lioyle (for the Resp.), the w'ord ' substantial ' means simply men wdio 
could be found, it W'ould l>o sufficient to have enacted that the notice must 
lie attested by 3 persons ' residing in the neighbourhood ' ; the word 
' Mubstantiar was wholly superfluous." This case went on appeal to the 
Privy Cotincil under the title of Ram Sehak Bose v. Monmohini Dassi 
(L. R., 2 I. A., 71 ; W. R., 113), and their Lordships were of opinion 
that this was too limited a \iew'. "It is, no doubt, desirable," they 
observed, "that men of property should sign these receipts if they can 
lie obtained, but wealth is only one element in the position and status of 
the witness, and if he lives in the neighbourhood, and if he be a res- 
pectable man and be of good character, their Lordsliips see no reason 
why, upon evidence appearing of such facts (of which the Judge in each case 
may satisfy hiinselt), the Judge, in estimating the position of the man, may 
not properly come to the conclusion that he is a substantial person. In the 
present case, the evidence appears to show that the man objected to, car- 
ried on the trade of a tailor, ^at he had takhiraj lands, that he lived in tiie 
neighbourhood, was well-knowm, and was (to use a description built up of 
many circumstances) a 'respectable’ person." Their Lordships therefore 
considered the first judgment more correct than the last given on review 
which they accordingly reversed. A ** substantial ** person is, therefore, 
a respectable person of good character, such as a Mondol, a ehandUdar 


or a hold«ir of IslAira; lands. He must reside in the neii^bourhood. 
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Thk, however, does not make it imperative that hr ahottld l«e a mident of 
the village, but may be taken to include men living within a abort diatanoe 
of the cutoheiry {Mchinet v, JitggcbmMu^ Spl, W. R., 382), 

CertifUiate to be obbfineti by the fie€nu — In case the fieople of the village Oertlttoate 
should object or refuse to sign their names in attestation, the jieon is rei|uirefl initst he 
to go to the eutcherry of the nearest Miinstf, or, if there should lie no 
Munaif, to the nearest Thana, and there make an affidavit of due 
publication — certificate Ui which effect shall lie signed and sealed by the 
officers there and delivered to the ^leon. In Ahmnallah Khan Bahtirlttr v. 

Harichamn Mozumflar {1. 1^ R., 20 Cal., 86; 17 Cal., 474), flu^ .fiidgrw 
observed that ''certificate to tliis effect'* in cl. 2, s. 8. means a 
to the effect that tlie peon did come to the Munsif or Police-officer, as the case •• 
may lx?, and did make a voluntary oath as to the service of the notice. 

This provision of the section would lie fully complied with if the |KX)n goes 
before the Munsif or Police-officer and tnakiw a f1e]x>Milion ii|K>n cmtli. 

If the Munsif appends at the foot of that deposition a statemeiit to the 
effect that the deponent lia<l that day made that de|XMition in his pi'esence, 
that would he a certificate within the meaning of cl. 2, s. 8. And if the 
peon goes liefore the Munsif with an affidavit which has lieen pretmred and 
sworn to, the jurat of the Munsif would be os much a certificate as if the 
fx?on had made adefiosition on oath and the Munsif lia^l recorded the fact of 
his having done so. {IhifL) 

Value of the verification of Herviee of notke , — The proof of the service of 
notice IS sufficient. 1 he obsc*rvanc€^ of special formalifH?s in the mode of of fonualitlet 
service or attestation by ivitnesses is merely directory. In AV>mi Jtibi v. Lalt 

Chomlhury (9 \\\ R., 242), which was a suit to cancel a sale of an under- dire^or^ 
tenure under Regulation Vl Jl of 1819, it was hetft that, where a Court finds only, 
that the notice prescrilied in cl. 2. s. 8 of the Regulation has lx>en <luly served, 
it need not find whether the peon, w ho ser\^ed the notice, had or had not duly 
complied with all the directions of the Regulation with reference to what 
should lie done after the sen’ict* in verification thereof. Peacock, C. •!., 
olxierved : — The material |mrt of cl. 2, s. 8 of Regulation VIIJ of 1819, is 
that the notice requircKl to lx? sent into the mofu-ssil shall Ixi servtxl. 'f'lie 
zamindar is exclusively res|x>nsible for the oliservanee of the forms pri?scrilied 
by that clause. The sulxietjuent |iart of the section, which prescrilxis that 
the serving peon shall bring back the receipt of the defaulter or of his manager, 
or. In the event of his inability to procure it, that he shall obtain that wrliich 
is suixitiiuted by the Regulation for it, is merely directory, and, if not done, 
does not vitiate the sale, provided the notioo Is duly served,'* This decision 
was referred to by their Lordships of the IVivy Council in the case of The 
Maharani of Burdtcan v. KiMu Kamini Dasci (1. L. R., 14 Cal., 365) and the 
principle laid down by Sir Barnes Peacock was explained as follows The 
formalities which the zamindar has to oliserve, and the evidence by which 
that observance has to Ixe? proved, are two totally different things. Ail that 
Sir Barnes Peacock decided was that, if the observance of the requisite for- 
malitieB was distanctly proved, it was not necessary to have the mode of proof 
which the Regulation directs. In the case of Maharajah of Burdwan v, Tom- 
etmd^rt (L. R., 10 L A., 18 ; L L. R., 9 Cal., 618) the Oommittoe fottiid that 
the questien whether the requisite formalities had been observed depended 
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on oonflioting evidenoe^ but that the statutory mode of proof had^ olwly 
not been followed, and they held that the decisioif must go agairat the 
zamindar, whose business it was to follow the presoribed method. They did 
not differ from Sir Barnes Peacock, nor did they hold that the statutory 
proof was the only proof that could be given. Neither did 8ir Barnes Peaoock 
decide or intimate an opinion that one of the important formaliticB required 
as preliminary to a sale could be dispensed with.*’ In Bhuqwan Chmdtr 
Dasa dr another y. SudderAli db (Ahera(l. L. R., 4 Cal., 41), again, it was 
held that, although it was absolutely essential to the validity of a tole 
'tinder the Regulation that the notice of such sale should be served in strict 
compliance with the directions given in s. 8, cl. 2, of Regulation Vlll 
of 1819, the provisions specifying the manner in wliich proof should be given 
of the service of notice of sale are merely directory and non-essential. See 
also Hanoomun alias Nonna Bibi v. Bipro Charan Roy (20 W. R., 132). In 
Ham Sabuk Boat v. Kamini Koomari Daaai (23 W. R., P. C., 113 ; L. R., 2 
1. A., 71 ; 14 B. L. R., 394), which came up to the Privy Council in appeal from 
the decision of Kemp & Glove, JJ. (2 \V. R., 188), their Lordships referred 
to the case of 8ona Bibi v. Lalchand d? another (9 W. R., 24) and, quoting 
the judgment of Sir Barnes Peacock (vide arUe)^ remarked that ‘ ' their Lord- 
ships are disposed to agree with the judgment of the High Court as delivered 
by Sir Barnes Peacock, confined as it is to cases where there is p^f that 
the notice was duly served. The consequences of holding that a statutory 
sale of these patnia could be set aside, because one of the witnesses to the 
notice turned out not to be substantial, when it w'as in fact served, would 
be to give too great effect to form at the expense of substance.” In a suit 
to set aside the sale of a paini for arrears of rent under Regulation Vlll 
of 1819 on the ground that proper notices had not been sent, served and pub- 
lished under s. 8, ol. 2, the objection in order to succeed must be one of sub- 
stance and not merely of form. The requirements of the Regulation as to 
the service of the iatahar^ and the signing of the receipt by substantial persons, 
may be held to have been substantially performed where the persons signing 
are such as are usually expected to attest such a document, persons who are 
treated with consideration, e.g.^ Ameena^ Mukhteara and Chowkidara. (Pitambar 
Panda v. Damodar JDaaa, 24 W. R., 129). In this case, as the circumstances 
showed that the patnidar had actual notice of the proceedings, the Judges 
did not think it necessary to look very sttictly to the formal proof. They 
observed : ” Although we think it very important that service of the notice 
should be strictly proved by the zamindar, and that the receipt should be 
signed by substantial men of the neighbourhood, who would be likely to 
bring it to the notice of the patnidar^ we think the circumstances of this 
case are not such as to induce us to look very strictly to the formal proof 
if we believe, as we believe, that the Pandas had actual notice of the 
proceedings.** (Ibid.) 

There must, however, be clear proof that the notices have been duly 
published. The fact should not be left a matter of con t roversy. In a suit 
to set aside a sale of a paini kduk held under the provisions of a. 8, Regula- 
tion VIII of 1819, where Hiere was no evidence one way or Hie other 
to show that the notice required by that section to be stuck up in some 
conspicuous part of the OQlleotor*8 outohezry had been published, it was 
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Md that the plaintifif was entitled to a decree setting aaide tlie vale 
doyttl Boy Chowdhury ▼. Mah^m^id Ooxi Chowihwry d? oikers^ h L. R.^ 19 
Oal., 999). In a suit brought to set aside a sale held under Regulation VIII 
of 181 9p it appeared that the notifloatlon liad been duly made at the Gblleetor's 
eutcherry, and in the sndar enieherry of the zamindar ; but the question was» 
whetlier the notice required to be published on the land l»elonging to the de- 
faulter had been duly given. The Lower Court, upon the evidence, found 
that it had, although the serving peon h4d not brought liaok the receipt 
required. The High Court, however, found that, there being no inde|>endenl 
evidence that the peon had been entrusted with the service of the notice in 
question, and none, except his ow^n, to show that he even went to the village, 
the due publication of the notice had not been provc<l. The case a*ent on 
appeal to the Privy Council. Their Lordships held that. Hltlioiigh objection to 
the form of the receipt and the absence of the receipt itself need not be re- 
garded, if the fact of the due publication of the notices having been made is 
not a matter of controversy (as held in Somg Bibi v, Lulckond Chwtfdhury. 
0 W. R., 22), yet where that fact was in doubt owing to the evidence of 
it not having been secured according to the provisions of the Regulation — a 
result due to the neglect of those representing the zamindar — the finding of 
tlu^ High Court that due publication had not been established by such 
proofs as were forthcoming was correct. “Their l^rdsliipH desire,'* 
oliserved the Judicial Committee, “ to point out that the duo publication of 
the notices prescril>ed by the Regulation forms an essential portion of the 
foundation on which the summary power of sale is exeroistHl, and makes the 
zamindar, who institutes the proceeding, oxcltuiively resfKmsible for its 
rf^gularity. Their Lordships do not, however, intend at all to controvert a 
decision, to wliich tlieir attentioh was called, of Sir Barnes Peiusook, when he 
filled the office of Chief Justicx? of the High Court of Bcuigal, to the effect that 
if the notice itself has La^en duly publishfal, if it is not a matter of controvemy, 
if the fact was ascertained that it was duly publislieil, then om« wotild not 
I'egard any objection either to the form of the; receipt or the alsience of the 
receipt itself. Tiiat decision was alluded to in a case liefore this tribunal, 
in wliich their Lordsliips say they are disfKMed to agree with the judgment of 
the High Court confined as it is to cases where there is proof that the notice 
was duly served. That, again, is where there is no cx>ntrovcrMy as to tlie fact 
of the service. It seems to their Lordslups that the objixst of the Regulation 
was tliat due service or publication should not be left a matter of controvemy* 
The evidence should be secured immediately afterwards, and exist in writing 
and be referred to by the proper officer as part of the foundation of the sale. 
Accordingly, if, immediately upon posting the notice, the peon posting it can 
find the defaulter or his manager, he is bound to ask for a receipt from the 
defaulter or his manager signed under his hand, and, if lie gets such a reoeiptf 
there is an end to all questions as to service. If he does not ftnd the defaulter 
or bj # manager, or if that person will not sign s receipt, then he is to call in 
substantial people of the village to attest the fact, which will be apparent to 
their eyes, that the notices in question have been publislied. If they object, 
as very hkeiy villagers would object, to l« perties to the proceedingi Cor the 
enfoccement of a sale, then he is obliged to go to the Merest Xtnudt, and 
make a voluntary oath of the fact of service, which act is i m inedlately moped* 
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ed, and forms the foundation upon which the officer afterwards proceeds in 
carrying out his sale. Thus the evidence that the notice has been given is 
immediately preserved, and the fact is not left to be matter of controversy 
afterwards. The issue in this case is as to whether the provisions of Regu- 
lation VIll of 1819 have been complied with. The case before us differs 
from that before the Chief Justice of Bengal, and equally from the case wliich 
was before this tribunal, in this, that the fact of service here is a matter of 
controversy." (Maharajah of Burdwan v. Taramintlari JJebi^ L. R., 10 I. A., 
18 ; 1. L. R., 9 Cal., 618). The law on the subject has lieen well summed 
, up in the case of Bejoy Chand Mahiab v. AmriUi LaU Muhherjee^ (1. L. R., 
27 Cal., 308), where it was held that it follows fiom the decisions in the case 
of Maharajah of Burdwan v. Taraaundari Debt (1. L. R., 0 Cal., 619 ; L. R., 
10 1. A., 19) and in the case of Maharajah of Burdwan v. KisUi Kamini Dassi 
(I. L. R., 14 Cal., 366 ; L. R., I. A., 20) that, if the fact of the due publication 
of the sale notice be not in controversy, l)e not the subject of conflicting 
evidence, and the only dispute is as to whether the statutory mode of proof 
of such publication was resorted to, then it is not incumlient u}x>n the 
zamindar to show that the formalities prescril)ed by the Statute have 
been complied with, but that, if there be a conflict of evidence on the 
point, and the zamindar cannot show that the statutory method of pioof 
prescribed has lieen followed, the decision must go against him. as it 
is his business to follow the prescribed method. Clause 2, s. 8, observed 
Bannerjee, J., in this case, “ indicates indirectly, no doubt, that the notice 
is to be published, and then the serving officer is to make some hon^t 
fide endeavour to obtain the receipt of the defaulter or his manager ; and it 
is only in the event of liis inability to procure such receipt that the other 
modes of proof are to be resorted to. In saying tliis, I must not lie under- 
stood to mean that the receipt of the defaulter or his agent is necessary, or 
that personal service of tlie notice on the defaulter is required. The law does 
not make personal service of notice on the defaulter necessary or sufficient. 
But it must be borne in mind that where there is a dispute as to the due pub- 
lication of the sale notice, the question whether the serving officer made any 
bona fide endeavour to obtain the defaulter’s or his agent’s receipt 
in the first instance, as required by law, must have an important bearing 
upon the inquiry, especially where the point for determination is whether the 
alleged publication was real or colourable only. Of course, what would he a 
sufficient endeavour to obtain such a receipt must depend upon the circum- 
stances of each case." 

I Date by which notice is to he served. — Clause 2, s. 8 of the Regulation, lays 
down that the notice must be published at any time previous to the. 15th 
Bysak in order that the sale may take place on the appointed day. The 
object of the law is that the defaulter should have full and timely notice of the 
zamindar's intention to sell the tenure for non-payment of rent Looking to 
the terms of section 8, it w^as said in Haro Baih Oupta v. Jaqannath Boy 
Chowdhwry (11 W. R., 87), it is impossible to say that it was not a distinct 
and an obvious object of the Legislature to provide a sufficient notice to a 
defaulter before a sale took place of his tenure, 15 days' time (and not less) 
being considered sufficient ; without such notice no s^e could be a sale duly 
held under the law. 


Object 
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The qtnetaon as to whether tlie noUoeii must be served he/ore the I5th ^*>^^*^"****J; 
BifsaAor, the 15th Kariie, as provided by the ReguiaUon. was at first doubt* !|^for« 
fuL In one case it was held tliat so long as the notice w*as served either previ- 15th Byssk 
ous to, or on the 15th, it was sufficient. In this case, .4, a t welve*annas share* KarUc. 
holder of a paint tenure, brought a suit Co set aside a sale upon the ground, 
among others, tliat the notification of sale had not been published liefore the 
15tb Bymh as required by cl. 2, s. 8. The defendants were the zaniin- 
dars and purchasers at the sale. Tlie receipt for the service of the 
notice was dated the 15th Byml\ and was signed by 4 MwMl» of the 
village, in which the plaintiff's mat cutcherry was situated. The serving 
peons depoee<l that they had served the notification of sale on the holder of 
the 4-annas shareholder on the 13th or 14th of Bymtk\ and that they went to 
the plaintiff's house on the same day, but found neither the plaintiff nor his 
servants there ; that they went on the following tlay to the plaintiff's mil cut- 
cherry and were unable to find the plaintiff or his gfniuiMtkti or any other ser- 
vant, and that they, therefore, sent for the village Afow/ofs. reail the notics^ 
to them and affixed it to the cutcherry, and obiaineti from tbem the receipt, 
dated the 15th The sale took place on the 3rd of JuiMlui, 17 days 

later, and it was hM that the fact that the receipt of the notice of sale wa« 
dated the 1 5th Bymk was not a sufficient ground for setting aside the sale 
of a 'paini tenure for arrears of rent. “In the receipt which has lieen nwl to 
us in this case," ohsorvciJ the Judges, "the fjarticiilar lime of publication is 
not stated. The receipt is dated the 15tli, and has the signatures of 3 siilNutan- 

tial persons It might very well lie that the previous day or days had liecn 

s (lent in vain efforts to procure the signature of the piUnuhrot his agent, and 
that the receipt was afti^rwards completed by the signatiinw of the A/un/Z/i/s. ob- 
tained on the 15th Bymik^ and this might well have saiistuHi the Collector that 
the notice had been in fact published prcfvious to the 15th. That laung so. and 
no injury to the plaintiff at all being ma<Je out, it apfiears to iis that the ground 
set up is wholly insufficient to induce this (>>urt to set aside the sale." (Afri- 
tangtje Ch/rnn Mittfr v. Afe/orarec Mohim I. L. R., 1 Cal., 175). This 

view was, however, overruled by the Full Bench in Sftrnanwyi Ihbyti v, (H- 
risk Chundra Mozumdur (1. L. r", 18 C^l., 3fi3). In that case a fMtini was 
sold on the 2nd of Aghran ]2fl3 under the provisions of Hegulation Vlll 
of 1819, the notices of sale liaving laien published on tlie 15th Knrtik\ and 
the question referred to the Ftdl Brneh was ** whether the publication of 
the notices relating to an impending ftatni sale, made on the 15tli Kurlik^ 

t. €., on a date later than that prescrilied by law. is not a sufficient ground 
for setting aside a sale suijsequently held, and whether, under the terms 
of s. 14, this was a sufficient plea for a reversal of that sale." The 
Full Bench held that the words ' *cause similar publication to lie made' ' 
in cl. 3 mean a publication similar to that which is prescribed by the preced- 
ing el. 2, and that the requirements in that clause, so far as f he puldioatlon 
of the notice of sale is concerned, and the period at which it is to lie pub- 
lished, must be imported into cl. 3 muUUis mviandi», Tlie provision of cL 2 
tbnt, where tlie notice has lieen served previous lo the I6th of the moiUh^ 
there shall be a sufficient warrant for the CSoliector to sell the polui must, 
tiimlofe, be inoorporalcd in el. 3 of the same section, so that it is wheii 
the notice has been publkhed previous to the 15th of the moittli of Kartik 
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that the CSollector is authorized to sell. Non«oomplianoe aith sooh diieotion 
is, they said, a * ‘sufficient plea** within the meaning of s. 14 of the ftegula* 
tion for the reversal of a sale held thereunder. 

Observe, however, that the provision as to the notice being stuck up 
before the 15th Byaak or 15th KarUk does not apply to the notice which is to 
be affixed at the Ciblleotorate, but to the notice which is to be published in the 
mofussiL The question came up in Bheik Niainat UUah v. A, H, Farbea ^ 
others (2 C. W. N.» 459). There the notice of the sale that was affixed in the 
Collectorate was not published till the 18th Bysak, and R was contended 
that it should have been published there not later than the 15th Bysak, 
but it was held that the provision in s. 8 of Regulation VIII of 1819 requiring 
the notice of sale to be published before the 15th Baisak applies to the 
notice to be published in the mofussil, and not to the notice to be 
affixed at the Collectorate. The words in the section “the same shall 
then be stuck up in some conspicuous part of the ciitcherry* * do not 
mean that it must be stuck up either immediately or before the service 
of the other notices referred to in the section or at least before the 15th of 
ByazAr, the word “then*' not necessarily meaning immediately; It may 
mean “afterwards." It will be a sufficient compliance with the provision 
of the section if the petition be stuck up in a conspicuous part of the cut- 
cherry within a reasonable time before the sale. ** Having regard,'* said the 
Judges, ** to the facts (1) that the law prescribes no definite time within which 
tills petition must be stuck up, and (2) that the other notices were served 
in due time so as to give due notice of the sale, we cannot say that the publi- 
cation of the petition on the 18th Bysak was not witliin a reasonable time of 
the sale." 

Effect of defective services of notice of sale, — Notice that when a yatni sale 
is impeached on the ground that the notices required by the Regulation have 
not been duly served, the sale is voidable and capable of mversal in a suit under 
a. 14 of the Regulation. The validity of the sale is affected by the failure of 
the zamindar to comply with the provisions of the Regulation as to the issue 
and service of the requisite notices and the sale is liable to be annulled in 
a suit instituted under s. 14, but the sale cannot l>e treated as a nullity 
(Hamsom Chowdhurani v. Sonamala Chowdhnmni^ 13 C. L. J., 404 ; 3 C. 
C. L., 058). 

Date of sale, — ^The sale on a proceeding at tlie end of the year takes place 
on the Ist of Jeyt following, but if that date falls on a Sunday or holiday, 
the next subsequent day, not a holiday, should be selected. Where a sale 
was advertised to take place on the 5th Jeyt^ 1269, which date was errone- 
ously stated in tlie sale notice to correspond with Saturday, the 17th. May, 
1862, whereas the 5th Jeyt was, in fact, Sunday, the 18th May, and the 
sale took place on Saturday, the 17th May, 1862, corresponding with the 
4th Jeytf the sale was held to be illegal in consequence oi its not having 
taken place on the 5th Jeyt as advertised or on any subsequent day to which 
the sale might have been adjourned after due notice. Steer, J., remarked 
' ‘Regulation VIII of 1819 speaks of the Bengalee month, and piesoribes that 
the sale shall be held on a day in the month of Jeyt, The date of sale re- 
quires to be a Bengalee date, aday in J ^ ; an English date need not be given 
at all ; and if it is given, it is not given as intimating that the sale jdiall be 
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made on that date, but merely to supply an Bngltsli date oorreapondiniic with 
Uie daed date in Bengalee. When, therefore, the Collector diMOvered» and 
he should most certainly have discovered it, that the 5th Jeyf was not 
the 17tli May, and that the 5th fell on a Sunday, he should have 
selected the next following Ofien day; ei 2 .. Monday, the fUh Jryf, 
oorreMfionding with the l»tli May, for holding the sale. Instead of doing 
this, he proceeded to sell the pntni taluk on the J7th May. or on the 4th 
./ryf, that is, a day previous to the fixed day. Kvery sale reipiires, as 
conditions precedent to it, to be made at the place where the advertise* 
meot says it shall l>e held, and on the day advertised, or on any Buljse(|uent 
day to wliich the sale may lie adjourned after due notice. To liold a sale 
on the 4th Jtyi which is advertised to lie held on the 5th t/ryf, without 
any prior notice of change of date, is, in fact, to sell without notice and is 
no sale at all.’’ (Iktrharam Mukkerjer v. /sswr Chnnthr A* fithetH, Spl. 

W. R., 4). 

Similarly the mid-year sale takes place on the 1st of Au*^hau and. if tliat 
is a close day, on the first o|H>ning day of the month. In lioth cases an in- 
.terval of 30 days is allowed lietweeii the date of the application and the date 
of the sale. This practice is hosed on the authority of a decision of the late 
Siifhler Court < Chinttra /fr*// \% Bmn ChnnAra S. D. A., IH51I, 

p. 1108). 

OnuH , — The zamindar i^ exclusively answerable for the ohst^rvanoe of ttniisliav 
the forms prescrihed for the piililication of notice. The onus lies on the za- J'^ioiiulai' 
mindar even if the plaintiff adduces no evidence in sii{i|iort of his plea of non* 
service. There is no promniption in favour of the zamindar of the notices 
having lx?en duly serv'wl, and it is not even necessary for a plaintiff, who brings 
a suit ti reversi^ a sale, to set out the grounds for impcaching the due publi* 
cation of the notic:*. In a suit against a zamindar to m verse the sale of a 
patui tenure, held under Regulation VIII of 1 8111, on the ground of 
non-service of notice, it was held that the onus of proving servicMi was 
not improperly laid on the defendant (the zamindar) according to the 
spirit of s. lOfi of the Evidence Act. Wc., that the fact was sfiocially witliin 
the knowleslge of the defendant, an<l the burden of proving the fact ought 
to have tieen iifxin him. The defendant was the zamindar, and was, under 
s. 8 of Regulation, cl. 2, burthened w'ith the entire resfionsibiliCy of serving 
the usual notices ; and it was w'ithin his special knowledge whetlier such 
notice had been served or not.” {Durga Chamn Humut v. Syed 
Nnjunodflin, 21 W. R., 3»7). In Maharajah of Burdwau v, Taramindari 
Ihhi (L. R., 10 I. A., 19 ; 1. L. R., 9 Cal., 619), their Lordships of the Rrivy 
OouQciJ observed tliat the due publication of the notice, as prescribed by 
Regulation VllI of 1819, s. 8, cl. 2, forms an essential part of the 
foundation on which the summary power U> sell a fniini taluk for non-pay- 
ment of rent is exercised by the zamindar, wlio, a'hen instituting the proceed* 
ing, is exclusively responsible for such publication being regularly conducted. 

So also in Hnrrodoyal Say CAotedAury v, MahamaA Qati Chawdhury 
4e Mers (L L. R„ 19 Gal., 699), it was kdd that it lies upon the defendant to 
k show that the sale was pieoeded by the notioe required by that sub-seotiOfi, 
the eervioe of whidi nolioes is an ementlal preliminary to the valittity ol the 
sale. lnth»eMaofBaimmrminMUimr.AmfUuialMUMimtM(LL,B.9l90Ap 
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703), however, Tottenham, J., expremed a contrary opinion (Ghoee,^ J., ex- 
preening no opinion), and remarked : — * "The Lower Court placed that burden 
(the burd3n of proof in reipect of the publication or non-publication of the 
notices) on the defendant zamindara, and held that they had not proved 
proper publicatioii. The Lower Court gave no particular reason for relieving 
the plaintiff of this burden, but in this Court the vakeel for the respondents 
haa supported this ruling by pointing out that the Regulation makes the 
zamindar exclusively answerable for the observance of the forms prescril^ed, 
and by reference to the authority of the oases of the Maharajah of Burdwnn 
V. Taramndfiri Dfhi (I. L. R., 9 Cal., 618), and Mahomed Zamin v. Ahdid 
Hakim (I. L. R., 12 Cal., 57), and of an unreported case Hurodmjnl Chowdhanj 
v. Mahomed Ohazi Chowdhury (I. L. R.,9Cal., 699), decided lately by Pigot 
and Maepherson, JJ. The first two cases do not lay down that the plaintiff 
need not give ftrimi facie evidence of non-publication sufficient to require the 
defendant zamindars to prove the affirmative : and having regard to the 
general principle that a plaintiff is tiound to prove his case and to the terms of 
H. 14 of the Regulation which is the law authorizing a suit to be brought to 
set aside a paini sale, I confess I do not see why the plaintiff should be re- 
lieved of the burden of starting his case. The Regulation entitles any person 
to sue the zamindar for the reversal of the sale, and. upon establishing a suffi- 
deni plea, to obtain a decree. Xon-service of notice may l>e a sufficient plea, 
but to allege it is not of itself sufheient to establish it. and, if no evidence as 
to publication was adduced on either side, it seems to me that the plaintiff 
would not be entitled to a decree. The provision in s. 8. that the zamindar 
is exclusively answerable for the observance of the forms, means, I take it, 
that the Collector shall not be held responsible ; and does not mean that, in a 
suit by the defaulter to set aside the sale on the plea of non-observance of 
the forms, he shall not be required to do more than allege that they were not 
observed.” Observe that there is no analogy l)etween the case of a sale for 
arrears of revenue and that of a p(Uni taluk. In a suit to set aside a paini sale 
the burden of proving due publication lies entirely upon the zamindar, while, 
in the case of a revenue-sale, the burden of proving irregularity is on the 
party who impeaches the sale {Shea Hutan v. Netlall Shaha, 1. L. R., 30 
Cal., 1 ; 6 C. VV. X., 688). The plea of non-service or of informality of any 
(mrUcular notice may be taken at any stage of the suit and even for the first 
time in appeal {AshanuUa v, Hari Chnran Mozumdar, I. L. R., 20 Cal., 86). 

9. All salens of saleable tenures applied for under the rules 
of this Regulation shall be made in public vutcherry ; the land shall 
be sold to the highest bidder, and every one, not the actual defaul- 
ter, shall be free to bid, not excepting the person in satisfaction of 
whose demand the sale may be made, nor the under-tenants of the 
defaulter ; fifteen per cent, of the purchase-money shall be paid im- 
mediately the lot is knocked down, and the officer conducting the 
sale shall be competent to refuse to accept a bid, or to knock down 
a lot to any bidder, unless he has assurance to his satisfaction that 
the amount required to be deposited is in hand for llie purpose, 
or will be produced within two hours. 
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If the fifteen per cent, be not paid in caeh, or in currency notes, 
within two hours of the sale, or an equivalent amount in ttovem* 
ment securities be not lodged, the lot shall be n^sold on the same 
day, and, if the remainder of the purchase-money l>e not |uiid by 
noon of the eighth day, notice shall given of resale on the fol- 
lowing day, that is, on the ninth from the first sale, by prcMdainiiiig 
the same by beat of drum thn>ugh the bazar of the sadr station of 
the zila, after which the lot shall be resold at the ap|K)inted time 
at the risk of the first purchaser, who shall forfeit the ailvaiice of 
fifteen per cent, alrt^ady made, and be further answerable for any 
sum in which the pr<K*eeds of the second sale may fall short of the 
antecedent one ; such deficiency to be levied by the prtK'ess foi the 
execution of decrees of the Civil Courts. 

NotBS 

See SVCTIOS8 H and 9 <ik Ai-r Vlll of 1895. cost* 

RtipeaU and extetiHiotiH * — So much of m 9 as provicliM that the cIcfiOMit, 
if forfeited, .shall bt? rcaaKled ii8 part of the proceeds of the sale, liaa liecm 
repealed by Act XXV of 1850, k. I. For the extension of this Meelioii to 
other naJes for nmt. see Ben. He>:. I of 181X1. m. 2. CtM'iain aoixis in h. 9. 
reiK‘ale<l by .Act XVI of 1874, h. I, have here lK?eri omitted. The wards 
*• currency notee *’ have Ikhui Mulmtituteil for the wonU “ notes of the Bank 
of Bengal *’ by .Act 1 of I9o;i. 

Who can hid, -A defaulter cannot, under tliia MiH;tion. |HirelmMc a 
sold on account of his default to |Miy the /xiZat rent, cither in hm own name, cannot bid 
or in that of any other person (Mirz*t Mahomed v. Kri^nn Mohan, Sjil. 

W. R., 92). »So hIho wheiT* a contract wm entereci into hy a patnidar with 
a stranger Htipiiliiting that the latter would purclmac^ the ‘fHitni which had 
l»een advertised for aale unrler Reg. VJII of 1819, and reoonvey it to him, 
receiving the amount of the purchaMe> money with interest and a further 
8Utn in addition hy way of remuneration, it waa heid that the cs>n tract woh 
invalid under the provisions of a. 23 of the Contract Act oh lieing in 
contra vention of the pro vinionM of K. 9 of the Patni Regulation (AfoAicit 
Lali Bfibu V. Udai Narain Bhadan, 14 C. W, X., IU3I). The tenn 'defaulter’ 
includes not only a recorded, but aiao an unrecorded, ahareholder, aucli as a IieJauUer 
joint painidar. In Oouri Kanin BhaUacharjee v. Haj Kishen Nath (5 W, R., 

106), the plaintiff sued for pofiaeaslon of a certain paint by aettiiig aside a m well m 
pafni mle, on the allegation, among olheni, that in fact a defaulter wan the 
purcliaeer, and that such purchase was illegal. It ap|>eared that the 
purchase was made by one Ram Loolian Koond, gomaatha of Kishen Kamal, 
ostensibly for the latter's brother, Gouroe KamaL It was not denied that 
the two brothers were membem of a joint unditided Hindoo family living 
in cominensality, nor the fact that Kishen Kamal was a defaulter It wma 
Aeicf that not merely recorded sbarehoklen, but all actual defaultete (such 
as joint pafnideirsh sie ptohibited^fcom being porebaaen of a palm*, The 
law/* obmrved the Court, «<doesiiot provide that the leeotded ^taieh^ 
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and he only* shall be considered the defaulter* but that those* who have 
been actual defaulters* that is* directly responsible either as joint or Separate 
ptUniduTB for the rents* shall not re-purchase, so that the zamindar may not 
again be exposed to liability of further default by* or have to deal with* 
those who have before defaulted. In this view there is no doubt that 
Gouree Kamal was one of the joint patnidars ; and that* therefore* he or those 
who stand in his shoes* would not by law he entitled to purchase at the auc- 
tion sale.'* See also Mohun LaU Batu v. Udai Narain Bhaduri (14 C. W. N., 
1031 ). It should be noticed that the Revenue Sale Law (Act XI of 1859) 
does not prohibit the purchase by a defaulter. 

Notice* however, that when a patni, sold for arrears of rent, is purchase 
by one of the co-patnidars (defaulters), the sale is not absolutely void* but only 
voidable, and the property remains in the purchaser until the sale is avoided 
(MaUtngini JJebya v. Prosonno Mayi Dehya, 2 0. L. J., 45n.) Nor is the 
purchase of a patni by the defaulter in the benami of another in a patni sale 
in contravention of s. 0 of Regulation VIII of 1819 absolutely void {Harak 
(^hnntl Bobu V. Charu Chandra Sinha, 16 C. W. N., 5 ; 3 C. C. L., 81). 
In the case of a bemmi purchase by the defaulter* the sale is good so far 
as the zamindar is concerned* but, as against the defaulter* the parties are 
exactly in the same position as they were before tlie sale (Joiindro v. 
Dehendro, 2 C, L. R., 419 ; Koylash v. Kali Prosunna, 16 VV. R., 80; Kishare 
V. Kalu, 20 W. R., 33). 

The zamindar himself is entitled to l>id or any other undertenant* includ- 
ing the darpatnidar of the defaulter* if he has not fraudulently withheld 
payment of his rent (Byhunt v. Monee^ »S. D. A., 1850, p. 89 ; Sreenath v. Bam- 
dJton, iS. D. A., 1869, p. 267 ; SreemuUy v. Govind, S. P. A., 14th June, 1862, 
p. 260 ; Fukeer v. HUU, 8 »Sel. Rep.* 153). A mortgagor of the patni is not 
a defaulter* and is entitled to make the purchase. 

Forfeiture of the eamest^rnoney and realization of deficiency. — See Act 
XXV of 1850 (post). So much of s. 9* Reg* VIII of 1819, as provides that 
the deposit* if forfeited, shall be regarded as part of the proceeds of sale* was 
repeal^ by Act XXV of 1850* section 2 of which enacted that such ibrtfeited 
deposit shall l^e applied to defray the expenses of the sale* and the surplus 
shall be forfeited to Government. This Act w^as repealed by Act X of 1861* 
so far as relates to sale in execution of decioes ; but as to other sales it still 
remains in force " — Field's Regulations* p. 512. A purchaser of a patni 
tenure sold for arrears paid the earnest-money, but failed to make good the 
balance of the purchase-money (Rs. 905) within the time prescribed by the 
law. The patni was* therefore* re-sold for Rs. 225 and the purchaser at the 
second sale likewise failed to deposit the balance within time. The patni 
was therefore sold for the third time for Rs. 560* and at this sale* though 
the purchaser deposited the balance* liis deposit was made out of time. A 
question was raised whether the purchaser at the 6rst sale was liable to 
pay the difference between the bids of the first and the second sale* or the 
difference between the bids of the first and the third sale. The.G6mmisnoner* 
with the approval of the Board* issued the following instrootioDs to the 
Collector in dealing with the case: — '"The earnest-money ctopoaiied by 
the first and the second purchasers should be forfeited to i^vernment 
under section 9 ; and* as the bid by the third purchaser exceeded 
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Jby the eeoond, the aeoond purohaaer abouJd be refunded the Amount of Iim 
hid leA the depoeit. The Hnit iHircheaer eliould be held liable for the 
difference between the fimt and the third bide. The amount of the 
third purchaser’ e bid and so much aa may be recovered from the first 
purchaser is to be dealt with as the purchase-money under Ihit* section/' — 

(Board’s Miscellaneous ProciHHlinits of 22nd August. 1885, Xo, 45. Ooll^. 
tion 7. File 286 of 1885.) » 

In a certain case, where the purchaser of a fMitni sold for arrears KurfaiiiMu 
of rent, failed to make good the full amount of the purchase -money within need net be 
the time prescril)ed by the law owing to his missing the train, the Board hSliiodlately. 
agreed In holding with the Commissioner that the forfeiture of the 
earnest-money need not lie oixlered immediately on default lieing made at 
noon on the eighth day, but that it should follow the itssale of the estate on 
the 9th day. (Board's Misc. Pro^*. of 12th July, 1894, Xo. 71, Collection 
2, File 300 of 1894). Observe, however, that the liability of forfeiture But forfel- 
of the earnest- money as uell as of making good the delicicncy in the uj, 

sale-price is inouired by the auction-purchaiaw as soon na he has defaiilttHl. toon as ** 
The purchaser of a fxiini UdHL\ sold for arrears of rent, hail de|x>Mited the ** 

earnest-money, but did not make good tlie full amount of the pitrchaM*- 
money. The earnest -money was thus forfeited to (•overnment, and the 
patni taluk was notified for re-sale. On the date of the re-sale, the zamindar's 
mukhtear amicably accepte<i the arrenr rent from the defaulting /wfaiV/er, 
and the ptUni was not put up for sale. After a laf»m* of nearly 2 years, the 
auction-purchaser applied for the n^fund of the earnest -money. I'lie Coiii- 
missioner informed the C/ollector that the auction -purchaser's prayer 
should lie rejected on the ground (1) that he had ma<le no at tempi to fiay in 
the purchase- money on the day of the order of the re-sale, and (2) that he 
had failed to take any steps to have the order of forfcitim^ sot aaide for a 
period of nearly two years. The Boanl, on appeal, hM that the forfeiturt* 
is incurred when the default is made, and the zamindar has no longer a right 
to come to any agreeineiii with the purchaser or the debtor such as could do 
away with the forfeiture. (Board's Miscellamtous Procetalings of I8tb Janu- 
ary, 1896, Xo. 280, Collection 2, File :m of 1894). 

Deficiency muM be recovered by civil euiU — A suit to recover the 
deficiency, for which the defaulting purchaser is made answerable under a. 9 
of Reg. VllI of 1819, is maintainable in the Civil Court : " The words, such 
deficiency to lie levied by the process for the execution of decrees of the Civil 
Obuits,*' observed the Judges, seem to indicate that the Civil Courts, and 
not tiie Revenue authorities, are to levy the deficiency In questiofi. But, 
unless there Is some decree or order directing the deficiency to be raised, there 
is nothing to execute : and tlieie is no machinery provided by which such 
order or decree can be made by tlie Revenue-authorities. It must then be 
made by the Civil Courts in a suit instituted for the fnirpose/* (Hagkumm 
Hassra v. Moke^ Chandra Bandopadhya, 7 C. W. X., 111). 

10. At the time of the sale the notice previoimly gtuck up 
in Ube cutcheriy shall be taken down, and the lotH be called up sue- in wMnB, 
ecmuVely in the older in whidi they may be.found in that notice. 
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A person shall attend on the part of the zamindar with a parti- 
cular statement of the payments made up to the dsy of 8hle» on 
account of the balance of each advertised lot, together with the 
receipt for, or certificate of, the notice directed to be published in 
the mufassal, nor shall any lot be put up to sale until the state- 
ment produced shall have beeR inspected and the existence of a 
balance for the year ascertained therefrom nor until the receipt 
for the notice shall have been read ; the observance of which forms 
shall be recorded in a separate rubakari to be held upon each lot 
sold. 

If the sale be of the description provided for in the third clause 
of section 8 of this Regulation, the kistbandi of the defaulter 
shall likewise be produced, in order that it may be seen that the 
balance remaining unpaid exceeds a four-anna proportion of the 
demand up to the date of sale ; nor shall the sale take place unless 
this be ascertained. 

The zamindar shall be exclusively responsible for the correct- 
ness and authenticity of the papers to be thus exhibited, nor shall 
the public officer making the sale be answerable in any respect, 
except for its fairness and publicity, and for the observance of the 
rules prescribed for his guidance in this Regulation. 

Notes. 

See notes in s. 8 at p. 94 under “ Publication at ilw Collector's cutcherry," 

Tenure to 11. First . — It is hereby declared, that any taluk or saleable 

ofincum- tenure that may be disposed of at a public sale, under the rules 
of defaulter?^ Regulation, for arrears of rent due on account of it, is sold 

free of all incumbrances that may have accrued upon it by act 
of the defaulting proprietor, his representatives or assignees unless 
the right of making such incumbrances shall have been expressly 
vested in the holder by a stipulation to that effect in the written 
engagements under which the said taluk may have been held. 

No transfer by sale, gift or otherwise, no mortgage or other 
limited assignment, shall be permitted to bar the indefeasible right 
of the zamindar to hold the tenure of his creation answerable, in 
the state in which he created it, for the rent which is in fact his 
reserved property in the tenure, except the transfer or assignment 
should have been made with a condition to that effect under express 
authority obtained from such zamindar. ^ 

No under- Second . — In like manner, on sale of a Uduk for arrears, all 

eaie!*”^ leases originating with the holder of the former tenure, if orealdve 



PATNI SAUE LAW. 


113 


|b. 11.] 

a middle interest between the resident cultivators and the late 
proprietor, must be considered to W cancelled, except the autho- 
rity to grant them should have been specially transferred; the 
possessors of such interests must consequently lose the right to 
hold possession of the land and to collect the rents of the raiyats ; 
this having been enjoyed merely in consequence of the defaulter's 
assignment of a certain |Kirtioii of his own interest, the whole of 
which was liable for the rent. 

Third, — Provided, nevertheless, that nothing herein contained 
shall be construed to entitle the purchaser of a Uthtk or other 
saleable tenure intermediate between the zamindar and actiutl 
cultivators to eject a kluidkasht raiyat or resident and hereditary K*c«ption* in 
cultivator, nor to cancel bimn fide engagements made with such 
tenants by the late incumbent or his representative, except it he 
proved in regular suit, to be brought by such purchaser for the 
adjustment of his rent, that a higher rate woukt have been de- 
mandable at the time such engagements were contracted by his 
predecessor. 

NOtM. 

S04? 8. 37, Act XI of I85J» ; h. 12 of Act V'll of 1808 ; kh. JfiO-IOl, 104, 

105 of the Bengal Tenancy Act; s. 10 of Act VIII (H. C.) of 1805, and 
8. 3 of Regulation Vlll of 1810 {ante), 

Whnl »> rtn incnmhranee, — Section II of the Kegiilalion cIoc*k not clofine Meaning of 
the term “ incunihrance.’ ’ hut provides that, when a /w/m* Uduk w sold for 
arrears of rent, it is Mold free of all incumhraneeM that may have accrued iqioti 
it hy act of the defaulting proprietor, hi» TepreaentativeM or ofHiignceM. Ah 
instances of incumbrances have l>e(»n mentiomsl in tliat pw^ction trariMferH hy 
way of sale, gift or oUierwise. mortgagen and other limited aMMignmentM, 
and also {fiases created hy the holder of tlie tenure. TIicm© InMtfinces of 
incumbrances cannot, however, be regarried as alisoJiiteJy exhaustive. It 
is necMsary, therefore, to examine (he meaning of the term ** incuni' 

Iiraiice.*’ Wliarton, in Iuh I.<aw’ l^exicon, defines the term as **a claim, 
lien, or liability attached to projierty/’ wdtich definition in adopted by 
Homer, J., in Jones v. Bumetl (I Ch., 611, 620), Sweet, in his Iaw Dic- 
tionary, oheerves that to encumljer land is to create a charge or liability, for 
example by mortgage, and adds that incumbrances include not only mort- 
gages and other voluntary charges, but also liens, liUs pendtnies, r^tered 
jodgments and writs of execution. In the Oxford Dictionary, an inenm- 
bxaoe is broadly defined gs a burden on property, and refetenoe is made to 
Bacon's Ma^InMi and Uses where be speaks of certain acts as collateral 
iiioumlnnanoeii.^^1^ the £ncyclo|MBdia of . American and EngUnh Iaw, an 
inenmimiioe M defined as a Imiden npott Und depfeciative of iU vsh^ 
as a fienu eaeeneiit^ or servitude which, though ndvme to the interest el 
the land-owner^ doee not confiiot with his oonveyanoe of the in tea. 
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Cufttomtti'y 
riffht to cut 
and appro- 
priate treea. 


Lease. 


Under- 

tenure. 


Siinilar definltioiie are given in the Law Bictionariee by Abbott and, AAderaoii, . 
Bonvier, in bis Law Dictionary, defines an incumbrance as any right ' 
to, or interest in, land which may subsist in a third person io the diminution 
of the value of the land, and not inconsistent with the passing of the fee in' 
it by a deed of conveyance,' * which is taken from the decision in Prescott v. 
Trtteman (4 Mass.. 627 ; 3 Am. Dec., 249). In Memmert v. McKten (112 Pa., 
315 ; 4 Atlantic, 542) an incumbrance is stated to be a burden or a charge on 
property, a claim or a lien on an estate, which may diminish it in value, and 
incumbrances are then divided into two classes, namely, firsU such as affect 
the title to the property ; and secondhf, such as affect only the physical 
condition of the profierty. A mortage or other lien is a fair illustration of 
the fornaer, wliile a public road or right of way is an illustration of the latter. 
In Jogeskwar MozumHar v. Abed Mafunned Sikdar (3 C. W. X., 13) an incum- 
brance was declared to mean anything that restricts or limits the rights of 
a jMinidar and interferes with his enjoyment of the subject of the patni. 
And lastly section 161 of the Bengal Tenancy Act defines tlie term as 
“ any lien, sub-tenancy, easement or other right or interest created by the 
tenant in his tenure or holding or in limitation of his own interest therein 
and not lieing a protected interest." These definitions are comprehensive 
enough to include rights other than those mentioned in the section as 
incumbrances. 

Instances of Incumbrance, — It has accordingly lieen held that a custom- 
ary right to cut and appropriate trees is witliin the meaning of section 11 
of Regulation VI 11 of 1819. {Pradgotc Kumar Tagore v. Oopi Krishna 
Mundul, L. Hm *211 Ca\., Vs obvious," oVjiseTved the Judgea, 

' ' that ii a right granted Vo another to cut and appropriate trees on \and is 
treated as an incumbrance, a customary riglit which has prt^cisely V\ie 
same effect may be comprehended in the term ‘ incumbrance.' By way 
of analogy, it may well l)e maintained that a customary right which owes its 
origin and growth to the acquiescence of the landlord stands on the same 
footing as aright expressly granted by him ; so that, if a rigid, to cut and ap- 
propriate trees expressly conferred on a stranger be treated as an incuin- 
branoe, a customary right of that description may very well be included in 
the same category. We are consequently not prepared, as at present advised, 
to overrule the contention that a customary right to cut and appropriate 
trees may be an incumbrance on the property." A lease just as much as a 
sale, gift or mortgage must come within the meaning of the word " incum- 
brance." {Jogeshwar Mozumdar v. Abed Mahomed Sikdar, 3 C. W. N., 13). 
See also Thakur Dan Roy v. Nahin Kisken Ghose (15 W. R., 552), Mahomed 
Askwr V. Mahomed Warnk (22 W. R., 213), and Oopendra Chandra Mitter 
v. Mokaddam Hossein (1. L. R., 21 Cal., 702). An under-tenure, e.g., a dar- 
patnif is an incumbrance within the meaning of s. 11 of Regulation VIII of 
1819 {Brindaban Chandra Chowdhury v, Brindaban Chandra Sirkar Chow- 
dhury^ 21 W. R., 324). An under-tenure under % patni not become a 
protected interest within the meaning of s. 160 of the Beii^ Tenancy Act, 
even though the zamindar may have knowledge of the creation of the under* 
tenure and may have received tiie paini rent through him (Mahomed Kaem 
V. Nafar Chandra Pai Chowdhry^ 1 C. L. J., 100-a). A non-occupancy holding 
is an incumbrance which an auction-purchaser has a right to annul under 
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4' 189 of the Bengal Tenancy Act (lUtm LaU SuJkta v. Bhda Oazi. h L. R., 

. . Cal., 709). An exchange of land is an incumbrance within tlie meaning 
of 8. 161 of the Bengal Tenancy Act {Chandra Sakai v. Kali Prosunno Chae* 
ktrbuUy, 1, L. 23 Cal., 354). It hae been held that a right, created by 
adverse possession, against the sold-out proprietor is an incumbrance which 
a purchaser at a revenue-sale under s. 37, Act XI of 1859, is entitled to set 
aside (Karim Khftn v. Brajonath^ 1. L. R., 22 Cal., 244). See also Thakur 
JMss Roy V. Nobin Keshore Ghoae (15 VV. R., 552); Gohtk Moni v. Haro 
t hunder (8 W. R., 62) ; NtMn Chundir v. Taylor (I. L. R., 4 Cal., 103). Such 
a right has also l)een held to l>e an incumbrance within the meaning of 
Reg. VIII of 1819 {Khautamoni v. Bejoy Chantl^ 1. L. R., 19 Cal., 787 ; 

Lukhmer v. Collector of Rajshithif ^ S. D. A., 1851, p. 110 ; Ram Sunktr v, Be^ay 
Oovind, S. D. A., 1852, p. 824). Such an adverse poMsession is also an "‘in- 
cumbrance within the meaning of Art. 121, Sell. II of the Limitation Act, 

.Act XV of 1877 (Nafar i'hundra Pal Vhotvdhury v. Rttjendra Lidl Ooawami^ 

1. L. R., 25 Cal., 1.57). It should l»e noticed that, whatever may lie the natun^ 
of the imrticular incumbrance, it must be either created by the tenant or 
ac<|uieHeed in by the landlord. So a mortgage created by the operation of Mortgage, 
s. 171 of the Htmgal Tenancy Act in favour of a fierson, who jwiys the decretal 
amount and saves a tenun^ from sale is not an Incumbrance, and, as such, 
not liable to la? avoided by the purchaser of tenure at a sale in execution of 
a decree lor arrears of rent (Pasupati v. Narayan^ 1 C. W. N., 519 ; 1. L. R., 

24 Cal., .5.37). S. 171 of the Bengal Tenancy Act is based on s. 13 of Regu- 
lation Vi II of 1819, and consequently a mortgage* created by the ofa»ratioii 
of the latter section has the same effect. VVlien a mortgagee of a tenure lias 
enforced Vtis hen and obtained fiis decree, it is no longcu- an incumbrance on t^c'ciipaiicy 
the tenure {Abhai Kumar *SVm v, Jiejai (%ind, J, L. K., 29 Oil , 8J,3). An 
occupancy or non occupancy lioh/ing, if not Iirhi by a khmikani ruiyiU, t/iaf. is, cifght* 
a resident and hereditary cull ivn tor. is an iiiciirijl»Miiice i JtHjrMhuvtr v. Aftrd 
Mahotmd, 3 C. \V. X., 13), 

Anntdmt^nt of Ineumbram^M. In the cast* of arreai's of rent, a landlonJ XIV 

of a fuUni taluk has two courses o|ien to him : he may cither procts^d under Tenancy^Act* 
Regulation Vi II of 1819 or he may sell the Uduk under Chapter XIV of the iiisoappU«M 
Bengal Tenancy Act. riic provisions of that chapter apply to i^Uni tenures ^ P**-*** •»!«•* 
in addition to the summarv proc<;<iure laid down in the jeitni enaetiiients. In In aitliar luisa 
either case, on a sale l*eing finally confirinod, the purchaser is entitled to 
avoid the incumf trances created either by the actual defaulter or by any of avoid lnciim> 
his predecessors and to have possession of the Uduk in tlie same state as it hratice. 
stood at its creation hy ttie suimindar. (MuHmtnai v. Luckeenwnif S. D. A.. 

1850, p, 349; Vaut Natlt v. Raghwnath^ y\ * H., F. B., 10; i Hay, 75 and 
Marsh., 43 ; Brojo Suntiari v. Fatiki 'hiwlra Rtjfy, 17 W. R., 407). So, where 
lands appertaining to a certain taluk, which was solrl under Regulation VliJ 
of 1819 for an-earsof rent, were held from the owner under a ktiirni jama tenure 
under wdiich the plaintiff, who sued the purchaiier for confirmation of his 
title, cultivated the lands through persons called hargaiU with whom lie sliared 
the pro6t8 in tlie same way, it was held that, under s?c. 1 1 of that Regulation, 
tile plaintiff's tenure w^as cancelled {Mohhn Vhunder v. JoHrmoy, 4 C* L. 

R., 422). in tlie case of Oopendra Chandra MiiUtr ami oikers v, Mobaddam 
Hossein and others (L L. R., 21 Cal., 702) a mokt^rrari lease was granted in 
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1839 to the predeocNsetORf of the defendants by the than pafnidar tii b 
oreated in 1819. In 1848 the patni was sold for arrears of rent under^the pro- 
visions of Regulation Vlll of 1819» but the purchaser at that sale did not 
‘‘interfere with tiie mokurrari. In 1885 the pfttni was again brought to sale 
under the same Regulation for arrears of rent, the default l>eing made by the 
suooessors of the purohaser in 1848, and at this sale it was purchased by the 
plaintiffs. In 1890 the plaintiffs sued to set aside the tnokurrari lease, con- 
tending that they were, by virtue of their purchase, entitled to avoid all 
incumbrances created by any piiinuinr^ and were net restricted to 
avoiding merely those created by the immediate defaulter. Tlie defendants 
contended tliat the provisions of s. II of the Regulation restricted the plain- 
tiffs to avoiding incumbrances which w^re the acts of the immediate defaulter^ 
and that, as the purchaser in 1848 and his successors in title previous to the 
default in 1885 had not interfered with the mokurrari lease, the plaintiffs 
could not have it set aside. Held that tlie plaintiffs were entitled to avoid 
the mokurrari. Held also tliat, having regard to the policy and principle of 
the Regulation, a zamindar is entitled to bring a jxiint to sale in the 
same condition in which it was at the time of its creation, and the p iirchaser 
is, therefore, entitled to avoid all incumbrances imposed upon it since its 
creation, whether by the actual defaulter or by any of liis predecessors. 
Ghose, J., ol>served : — “The tm^kurrari lease was an incumbrance upon 
the 'painty but, inasmucii as s. 1 1 distinguishes in clauses 1 and 2 l>etween 
incumbrances by way of sale, gift, mortgage or otherwise, and leases 
creative of an immediate interest, it may l>e regarded as the latter. If 
treated as an incumbrance, it must l»e held to have accrued upon the 
patni by reason of the defaulting zamindar not having set it aside, thougli 
entitled to do so within the meaning of those words in clause 1. If treated 
as a lease, the woids in clause 2, ‘ holder of the former tenure^' are wide 
enough to include any patnidor, wJiether the last or the previous holder.” 
The same view was taken in the case of Enhan Chandra Kar v. Madlmh 
Chandra GAosr, which is unreported but quoted by Beverley, J., in the 
case of (lopendra Ch. Mitter v. Mokaddam Ho^nein (I. I*, R., 21 Cal., 702), 
referred to above. There the Judges observed: “The law states that a 
patni taluk sold for arrears of I'ent is sold free of all incumbrances and 
leases to middlemen made by the defaulting proprietor. When the 
palnidnr who, it is said, granted the defendant liis lease defaulted and his 
paini was sold, that lease lieoame then and there null and void. The new 
palnidar might recognise it, might receive rent under its terms, but it was, 
under the law, cancelled and remained cancelled until such time as the new 
painidar renewed it or recognised it as good against him. Similarly, as each 
succeeding patnidar defaulted, the leases given by each pttinidtir^ whether 
they were new leases or mere recognition of old leases, all fell to the ground 
when the last sale took place. An argument may l>e raised against this 
view of the law on the mere wording of the provisions of s. 1 1 of the Regula- 
tion, but, when the wording is taken into consideration with the principles 
so frequently laid down in that Jaw (see sections 3 and 11) and upon which all’ 
incumbrances and leases are declared void, we tliink there can be no doubt 
that the effect of tlie law is at once to void all such inoumbrandto and leases 
upon a sale taking place, and that tills effect is consequently apfdicable 
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tLe aotSt not only of the last defaulting proprietor^ but also of all previoua 
defaulting proprietors/' 

The words “ defaulting proprietor " used in cl. 1, sec. 11» must be read Meaning ol 
as the proprietor of the tenure in default and were not intended to bo res- 
tricted to the particular proprietor for wlioae default the tenure was brought 
to sale ; the words were intended to liear the same meaning as were more 
fully and accurately expressed in s. 52» Act XI of 1859, by which the pur* 
chaser of an estate, not pennanently settled, sold for arrears of revenue, was 
declared entitled to avoid and annul all tenures which may have originated 
alth the ** defaulter or ids predecessors Ijeing representatives or assignees 
of the original engager/* Similarly, the word ** defaulter '* in cl. 2, s. 11, 
must lie given a wider application so as to include his predecessors lieing 
representatives or assignees of the original painular {OojMfntirtt Chantlm MiUtr 
V. MokndiUnn Hossein, I. L. R., 21 Cal., 702). 

The incumbrances, however, must be such as have come into existence Incumbratiea 
since the creation of the ptUni tfduk {BUhunthhur v. Durga, S. 1>. A., 1858, JlJJJ 
p. 309). Those existing ]>reviously are not voidable nor those wliich have exsiioiice 
been created with tlie |x^rmission of the zatnimlar {Pearet* v. S. 1). A., riiw the 

J857, p. 1310). 

OI)serve tliat the Bengal Tenancy Act makes a distinction lietween 
an ** incumbrance '* and a ** registered and notiOecl incumbrance," which 
' * means an incumbrance created by a registered instrument, of which a 
copy has, not less than 3 months licfore the accrual of the arrear, lieen Retflsttreil 
served on the landlord." The latter cannot l)e avoided at a sale 
H. 104 of the Bengal Tenancy Act, t.f*., at a sale of a tenure or a holding at ces. 
fixed rates, but it can Ix^ avoided at a sale under s. 105 of the same Act, i.e. 
at an adjourned sale of a tenure or holding at fixed rates. Xo sucii distino. 
tion exists in Regulation VIII of 1819. 

The purchaser of a tenure at a rent-sale cannot annul a suliordinate Inferior 
interest leaving untouched a siitierior interest immediately sutmrdinate to 
the interest purchased by him {Mofizuddin Sirdar v. Ashutosk ChuckerbuUgf annulled 
14 C. W. X., 352). ‘ ‘ The whole object,” oliserved the Court in tliis case, ‘ ‘ of 

the reservation of a |x>wer in the auction-purchaser to annul incumbrances interest, 
is to enable him to get rid of a subordinate interest the holder whereof may 
intercept the rent wliich would otherwise lie legitimately [layable to him. 

If, however, the purchaser is content to leave untouched the tenure-holder 
immediately subordinate to the interest acquired by him, there is no intelli- 
gible principle upori which he should lie allowed to annul incumbranoes of 
an inferior grade. Indeed, if he were allowed to do so, the oonsequenoes 
might be very anomalous. To take one illustration, suppose that under a 
aamindar, X, we have a succession of subordinate tenures, A, C7, and />. X, 
in execution of a decree for rent against the holder of Af sells up his tenure 
which is purchased by Y. If Y annuls € but not B, what is the position ol 
the latter T He is liable to Y for rent, but cannot recover any rent from the 
holder of C, whose interest has been annulled, or from the liolder of ii with 
whom he has no privity. It is manifest that if Y chooses to exercise las 
power to annul aqy incumbrance at all, be must begin with B and may 
proceed downwards as far as he chooses, but he Cannot select arbitrarily any 
link in the chain and destroy it, while he allows those above it to remain 
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iinaffeoted/" The same principle would apply in the case of salps under 
Regulation VIII of 1B19. 

It should be noticed that s. 167 of the Bengal Tenancy Act does not 
apply to a sale, In execution of a rent-decree, of a portion only of a tenure or 
holding, and the auction-purchaser cannot proceed under that section to 
annul incumbrances {Ram Kinkar Bmrna v. Akhil Chandra Chowdhury^ 


11 C. W. N., 360). 

Nor when should also lie noticed that where there are several tenures, held by 

several the same tenant, and the landlord has instituted one suit 'for the rent of all 

puTu^for* tenures, he cannot put the tenures to sale under the procedure laid down 

sale in in Chapter XIV of the Bengal Tenancy Act in execution of the decree ob- 
onfTdeciee!^ tained in such a suit, so as to enable the purchaser to avoid incumbrance::» 

under s. 167 of that Act. A sale under the provisions of that Chapter can 
take place only when a separate decree has lieen obtained for the arrears of 
each tenure or holding, and the sale is held separately in execution of such a 
decree. (Hridoy Nath Iktffft Chomlhvry v. Krinkna Prashad Sircar, 11 C. 
W. N., 497). 

PnrclMMer at a rcvenm-naic may transfer his rights to a yatnidar . — The 
rights, which are conferred upon a purchaser at a sale for arrears of revenue 
under s. 37 of Act XI of 1B59, are rights which are capable of licing trans- 
ferred to another fierson. A jMtnidar has, therefore, the right to exercise 
such rights (Koylash Chunder v. Jabur Alif 22 W. R., 29). But w'hen a 
purchaser at a sale for arrears of revenue creates a jjatni, he cannot sue 
to annul a tenure within that jxttni, as his whole right passes to the 
patnidar who alone can institute such a suit (Sreemunl v. Kookoor Chand, 
16 W. R., 481). The same view was taken in the case of Narnyan Owndra 
Kansabanik v. Kashishurtr Roy {1 C. L. J., 579), where it was held that not 
only can the {x>wer, given to an auction -purchaser at a revenue sale, to annul 
under-tenures under s, 37 of Act XI of 18.59 be transmitted to a patnidar, 
but a iHitnidar even of a |K>rtion of the xamindari can exercise that power, 
if the wiiole of the under- tenure sought to be set aside lies within his 
paini, 

Incund^ranees not tmd but imdetblc , — The sale of a tenure for arrears of 
rent does not by itself cancel the incumbrances ; it only gives the purchaser 
a power to do so, of which he may elect to avail himself or which he 
may lose by not exercising. (Oovindh Chandra Bose v. Alimoddinf 11 W. 
R., 160; Rani Somomoyee v. SuUe.esh Chandra Roy, 2 W. R., P. C., 13 ; Raja 
Salya SaranOkoml v. Mohesh Chandra Mitter, 11 W. R., 11). In Annoda 
Charan Dass Biswas v. Mathura Nath Dass Birnms (I, L. R., 4 Cal., 800 ; 
4 C. L. R., 6) a different view' w'as entertained. The Court held in that 
case that under Bengal Act VIII of 1865, s. 11, under- tenures became void 
ipso facto by the sale and were not merely voidable at the option of the 
purchaser. So also in Mohim Chunder Mozumdar v. JoHrmoy Ohose (4 
C. L. R., 422). These two deoistolis have, however, been virtually super- 
seded by the Full Bench decision in the case of Tiiu Bibi v. Mohesh Chandra 
Bagcki (I. L. R., 9 CaL, 683 ; 12 C. L. R., 304), where it was Aehf that the 
effbot of a sale for arrears of rent under Reg. VIII of 1819 is substantially 
the same as that of a sale tor arrears of revenue under s. 37 of the Revenue 
Iaw (Act XI of 1859), In eitlmr oaee the under-tenures are tjiM 
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avoided by the sale but are voidable only at the option of the puroltaaer. 

The same view hha Lieen taken in the case of Madhu Sudhan Koondoo v. 

Ram Dhan Cfan^uli ( 12 W. R.. 383; 3 B. L. R.» 431). In that case it 
was decided that no sales for arrears of rent, not even sales under Regula- 
tion VIII of 1819, have ipso facAo the effect of cancelling tenures created by 
defaulting oa^ners ; they merely give to a purchaser the (lower to cancel 
such tenures if he thinks pro|)er : Markby, tl., nmiarked : — “1 think 
the judge Is wrong in saying tJiat, by the sale for arrears of rcmt, all the pre- 
vious tenures created by the defaulting fMinidar were cancelled. That 
appeal's to me contrary to the ruling of the Privy Council, Hanre Sornomoyee 
V. Sutteesh Ch. Roy (2 W. R., P. C., 13), to that of the same Court in 11 VV. 

R., P. C., 11 : and also to the decision of Justices Bayley and Dwarkanath 
in 11 W. R., 160. It is true that these decisions turned ufion words of the 
law not precisely similar to those of Rc^gulation VI II of 1819, sec. II, cl. 1, 
but it is clear to my mind that it would lie im|iOssibJe to put a const ruction 
upon that Regulation diffc'rent from that put in these decisions on the Regu- 
lations of 1793 and 1822 and Act VI of 1862 (B. C.), which are all in /Mtri 
nmierio : and 1 think it intist now In^ taken as an established principle of 
law' that no sales for arreai's of rent have ipm fario the effect to cancel 
tenures created by defaulting owners, but merely to give to the purchaser the 
(iower to do so if he thinks profier.*' Although, however, the incumbrances 
are voidable, the purchaser may l»e precluded from exercising that right 
if he has accepted rent (ShriHeedtntr v. Pran Nath, S. 1>. A., 1858 ; page 170 ; 

Sreemunt v. KfHikmtr, 15 W. R., 481). 

Protected t See s. 16(1 of the Bcmgal Tenancy Act. There are Klnidkast 
certain rights in land w'hich are protected notwithstanding a sale under •’aiyats 
the Regulation. KhudlcuMt raiyats, or resident and hereditary cultivators, * * 

cannot l>e evicted. The p«»rmanent tenants, settled in the village, were 
called Khndkast raiyats, i.f'., raiyats cultivating land of their own village or 
the village in whicli they resided, as opiiosed to PatkaHhi raiyats, or raiyats 
who were residents of another or neighliouring village and cultivated land 
near their owm village. The former had practically hereditary rights ot 
occupancy, but the liest authorities are agreed that they could not transfer 
their rights, ».e., sell their lands — this privilege lielonging to the zaniindar 
alone. Their in tei'est, or the right of occupancy into wdiich modern legisla- 
tion has turned it, has, however, of late years become not uncommonly sale- 
able in the Lower Provinces. The latter have In^en held by all authorities 
to have no right-s and to he mere tenants-at-will. 

This distinction between the Khudkast and the Paikast raiyats is 
nowhere mentioned in the Rent Act of 1859, though it is alluded to as still 
existing in some of the later enactments, e.g.. Act VIII of 1866. The broad 
distinction now' existing Ijetween the rights of the actual cultivators is the 
creation of Act X of 1850, which divides them into raiyats having rights of 
occupancy and those having no such rights and who are merely temporary 
tenants or tenants-at-will. Under the present law any raijrat who cultivates 
or holds land for a period of 12 years, whether under a written lease or not, 
acquires a right of occupancy in the land so cultivated, or held by him^ so loi^ 
as he pays the rent payable on account of the same. The question, thi6t0iore> ' 
arises : Is an occupancy or a non-occupancy holding protected under daiiMrB, 
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s. 11 1 Tiie point came up in the case of Jogeahwar Mozumdar v. Abed 
Mahomed Sikdar (3 C. VV. N., 13)» where It was held that an oooupaney or a 
non-ocoupanoy holding if not held by a khudkaai raiyat, t.e., a resident and 
hereditary cultivator, ie an incumbranoe and not protected from ejectment 
by the terms of cl. 3, s. 11 of Reg. VIll of 1819, and may be annulled by a 
purchaser at a sale under the said Regulation. The law, therefore, seems 
- to be that, if an occupancy or a non-occupancy holding is held by a khudkaai 
raiyat, it is protected, but not if it is held by a }Miha»t raiyat, t.e., a raiyat 
not resident in the village. 

Bond JIde Xor can bond fide engagements with such raiyats lie interfered with by 

A purchaser except under the special circumstances mentioned in clause 3 
* of this section. The purchaser of a jMiini taluk at a sale held under the 
Regulation sued a tenant within the taluk for a kabuliynt at an enhanced 
rate of rent. The former yatnidar had lirought a similar suit, in which 
it was decided that the rent was not liable to enhancement. Held that 
the purchaser was liound by this decision, and that he did not occupy 
a position analogous to that of the jiurchaser of an estate sold for arrears 
of Oovernment revenue, who Is not the privy in estate of the former 
proprietor (Tara Perslutd v. Ham. Nureing, H B. L. R., App., 5 ; 14 \\\ R., 
285). So also where the plaintiff, an auction-purchaser, sued the defend- 
ant, the holder of a tenure in perpetuity, not merely for an enhancement 
of rent, but also, without notice, for a hdmliyat at an enhanced rate, 
contending that, as an auction* purchaser, he was entitled either (o treat 
the defendant as a trespasser or enhance the rent to a fair value at his own 
option, it was held that if the plaintiff upholds the defendant’s tenure, he 
must uphold it for tlie whole term for which it was originally granted. An 
auction -purchaser cannot, as contended, compel the holder of a tenure in 
perpetuity to execute a htbidiynt acknowledging himself to l>e a tenant for 
one year at an enhanced rent, (Haran Cfiamfra Ghoee v. Gum Chtrnn 
Sircar, 10 W. R., 421). The grantor of a fuitni tenure, who suliseciuently 
purchases the lands granted by him in patni at the sale of the patni tenure, 
does not t/iso facto revert to the position he held as proprietor, and is not 
entitled to recover rent from the tenants at the rate he was receiving 
when he granted the patni without reference to the amount realized by 
the talukdar in the interim. There is no provision in the patni law which 
gives the purchaser at a patni sale the |X>wer to collect rent at a higher 
rate than was demandable by his predecessor without establishing his right 
so to do, the 3rd clause of s. 11 expressly providing that engagements 
entered into by a patnular with a raiyat having certain defined rights 
shall not be cancelled by a purchaser at a patni sale except by a regular 
s^t. (Majora^nojha v. Rajah NUmoni Sing, 13 B. L. R., 198; 21 W. R,, 
326). Again, a purohasar of n patni taluk ntn sale held under Regulation 
Vlll, 1819» is not entitled to hold the property free from a customary 
right, or a right recognised by usage, which has grown up daring the 
subsistence of the patni, and under whfch occupancy-raiyats are entitled 
to appropriate, and convert to their own use, such trees as they have the righ t 
to cut down, inasmuch as he is not entitled to cancel a bond fide engage- 
ment made by the defaulting proprietor with the resident and hereditary 
cultivators. (PradyaU Kumar Tagore v. Qopi KrMna Mundal, 1. L. 
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37 Gal., 322). **Tlie tliird clause of section 11 of the Pcifa* Regulation/* 
said the« Judges in tliis case, ^ " provides tliat the purchaser shall not be 
entitled to cancel a 6oaJ fidt engagement made by the defaulting proprietor 
uith resident and hereditary cultivators. If tlie landlortl made an engage, 
ment with such a tenant that he would be entitled to appropriate the trees 
in his holding, the purchaser of the pafailoliiil* would, in our opinion. Ite Imund 
thereby. A customary right in favour of all the tenants, by which they 
are entitled to appropriate the trees, would l^e equally operative against the 
auction-purchaser. It is further obvious that, as pointed out by this Court 
in Maywmwjha v. Raja Nilmont^y Sing />o (13 B. L. R., 198 ; 21 VV. R.. 328), 
the fact that the auction-purchaser is the original zainiiidar who created 
the fMtni does not place him in a lietter i^osltion. We must, therefore, hold 
that treating an engagement with a stranger hy wliich he is authorized to 
cut and appropriate trees as an incumbrance im|K>siHl u|xm the land hy the 
owner, treating further a customary right of this description, which owes its 
origin and growth to the acquiescence of the owner, as included in the cate- 
gory of incumVirances, tlie creation and growth of such right, whether con- 
tractual or customary, must, in the present instance, lie regarrled as a ficind 
fide engagement with a resident ami hereditary cultivator, whicli the auction- 
purchaser at the patni sale is nol entitled to abrogate.” VV’here a iMtInUlar 
commits default, and purchases the tenure when it is sold in execution of 
a decree against himself, he cannot claim the benefit of the law relating to 
auction- purchasers under s. lOii, Act X of 18ii9 and s. 11, Regulation VJII 
of 1819, and ask the Court to set aside the title of a third party (c. g., that 
of a tlar^Mitniflar) which had lieen created hy himself. Where he himself 
has sold to a third |iarty, he is liound to recognise that party's purchase 
and also all hona fide leases under that {larty. (Meherooni^sa Rihi v. Hara 
Charan /fosc. 10 W. R., 228.) 

A transfer or assignment mode under the express authority of llie Transfer 
zainindar is also protected liotli under Regulation VMII of 1819 and under s. 

189 (^) of the Bengal Tenancy Act. Sections 3 ^nd 4 of Regulation VI 11 of protected. 
1819 cannot lie so read as to hold that, hy them, the landlortl expressly gives 
the flarpatnidar periiiission to create a mortgage within the provisions of 
s. 160 (g) of the Bengal Tenancy Act. A mortgage created hy a darftatnifiar of 
his interest in the taluk does not, therefore, amount to a protected interest 
within the meaning of that section. {Akhay Knnwr v. Maharajah Be.joy 
Chanda I. L. H., 29 Cal., 813 ; 8 C. W. X., cexlix.) Where raiyaU having 
permanent interest in a holding sold a fjortion of it, and the transferers again 
sold a portion of their purchased interest to one >f, and H obtained settle- 
ment from the landlord, it wai held that the interest of the transferee was 
not an incumbrance, which could be avoided by the purchaser at a rent-sale 
(Bhairab Chandra Chowdhury v. Okhil Chandra Chomlhnry, 1 1 C. VV. N., 217). 

A patni kabtdiyai contained the clause, ** If 1 should lei out this mahal 
in darpatni to any person, such darpatnidar shall act according to the terms of 
my kabuiiyat^*^ and it was held tliat the clause simply means that, if the 
patnidar creates a sulxirdinate tenure, the subordinate tenure-holder must 
perform the duties imposed upon the patnidar himself by the lease, and does 
not amount to an express or implied permission to the patnidar to create 
a darpolfu within the meaning of s. 160 (g) of the Bengal Tenancy Act, 
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It was also held that knowledge on the part of the proprietor of the creation 
of the darpatni and acceptance by him of the patni rent from the dat^tnid^xr 
are not sufficient to constitute the darpatni a protected interest within 
the meaning of that section. (Mahomed Kazem v. Nuffar Chandra Pal 
Choufdhury, I. L. R., 32 Cal., 911 ; 9 C. W. X., 803.) 

Onus as regards incumbrances, — ^The purchaser is a representative of 
the zamindar and is subject to the same rules as to the onus of proof as the 
zamindar himself. It lies, therefore, upon him in the first instance to prove 
when the incumbrance was created, but, as soon as he has made out a primd 
facie case, the burden is shifted and the holder of the incumbrance has to 
show that he is protected. 

Limitation. — See s. 121 of the Limitation Act (XV of 1877) and 
sections 167, 184, and 186 of the Bengal Tenancy Act. — Under the general 
law it is not necessary, in order to avoid an incumbrance, for the purchaser 
to give any notice or do any act before bringing his suit, provided the suit is 
brought w'ithin the time prescrilied by Art. 121 of the Limitation .Act 
(XV of 1877) (Titu Bihi v. Mohesh Chvnder, 12 C. L. R., 304 ; I. L. R., 0 
Cal., 683 F. B.). Justice requires, however, that the option of avoiding 
an incumbrance should be exercised "" witliin a reasonable time*' (Raja 
Satyamran v. Mohesh Chvnder II VV. R., P. C., 10). In Woenna Nath Roy 
Chomlhury v. Haghu Nath Mitter (5 W. R., 63), where there w^as a great 
delay on the part of the auction-purchaser in exercising the rigid of 
ejectment, the High Court oliserved : — “Considering that the defendant 
purchased it (t.r., the tenure) in 1246, that for 15 years he, without any 
objection, received rents from the plaintiO' at the old rates, and has sub- 
sequently only endeavoured to enhance the rate of rent to be paid by him. 
w^e think, that on the principle laid down by the Privy Council in the case 
of Ranee Somomoyee v. Maharajah Satteesh Chandra Roy Bahadur, he 
must be considei^d to have w'aived any right which he may have had 
under cl. 2, s. 11 of Regulation VIII of 1819, to eject the plaintiff at the 
time of the purchase by him of the fHtttii taluk. It is true that the 
case l>efore the Privy Council refers to a sale for arrears of revenue under 
Regulation XLIV of 1793, and the present to a sale for arrears of rent 
due by a patnidar under Regulation VJII of 1819, but the principle involved 
in both cases is the same. In both laws, leases created by the outgoing 
zamindar or patnidar stand cancelled are one to l>e considered cancelled 
from the date of the sale, that is, those leases are voidable in both cases 
equally ; but liesides these, the words of the fw'O laws, to use the language 
of the Privy Council, seem to point to something to lie done on change of 
ownership, not to something to be done after an indehnite lapse of time ; 
and consequently, if the purchaser does not exercise the power of eviction 
which he undoubtedly has under cl. 2, s. 11 of Regulation VIII of 1819 
within a reasonable time, but allows the tenant to continue in possession, 
we must, with the Privy Council in the analogous case, consider that he has 
acquiesced in that possession and waived his right to evict the tenant.'* 
Oliserve that s. 167 of the Bengal Tenancy Act lays down one year as the 
limit for avoiding the incumbrances. 

It is now well settled that a person, who has held possession of property 
adversely against a patnidar, cannot successfully set up such adverse pos- 
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session against a person who has purchased the profierty at a sale under Limitation 
Regulation Vlll of 1819, as against such a purchaser the adverse possession 
commences from the date when the sale lieooiiies final and conclusive. In poatesaion. 
Woomesh Chandra Gupta v. Kainarain Hoy (8 W. R., 444 ; 10 W. R,, 15), the 
principle, which underlies this |>osition, uas elaliorately examined by Principle. 
Sir Barnes Peacock. C. J., and it w^as pointed out that .tlte cause of action 
of a purchaser of a tenure, sold free from incumbrances, accrues when 
he purchases it Itecause it is sold in the state in which it was creattHl, and 
the purchaser is entitled to have it in the state in whicli it was created, 
notwithstanding any umlerdenure which may have been cn^ated by the 
defaulter and notwithstanding any encroachments by trespass(<irs u|>on 
the holders of such iin<ier-tenurc‘s ; the piircluiser has conHe(|uently a 
right to turn out under-tenants and is also entitled to turn out iKTsons who 
have encroached Ufion tlie defaulter. In Wotmrsh ('htmdra Gupta v. 

Hajnnrnin Hoy (8 W. R., 444 ; 10 W. R., 15) referred to Hl>ove, a /wfwi 
taluk wa.s sold b^' auction for arreaix of rent and was purehastHl by the 
zanitndar who had creatc'd it. More than 12 years before this purchase, 
a neigh I touring iatukdar had encroached on the and tie* ipiestion 

was whether his 12 years' possession was a good bai' against the 
zatiiindar suing to recover the land encroached Uf)on. Phear, J., held potiHeMsioti 
that it was not. and observed t- “ that On the completion of the auction- againut 
sale the pafni merged in the su|a*rior title of the zamindar vendee, JVimiiiisor. 
who thus became entitled, not as claiming through the futluidar Imt by 
virtue of his original rights as zanitiidar. to |K>sseHsion of the entire estate. 

In this state of things, the withholding |K>ssession from him attributed 
to the defendant constitutes a new cause of action, and is not simply a 
continuance of that which had before accrued to some other la^rsoii (»*#;., 
the jminidar). The deftmdant’s trespuH.s is a violation of the plaintiH's right 
of poHsesaion which he is entitle<i to maintain by action inde|M*ndently of 
the fact that the trespa.ss in ipiestion is only a |K*rsistence in that whicli 
was before a violation of the patnidarK right of fiosHession. IMie violation 
of right in the two instances is not one and the same thing, because the two 
rights of possession are themselves distinct. The zamindar does not acquire 
the right of possession from the /talnidar, but lie does so as a conserpience 
of the patnidarn tenure ami rights all falling to the ground." Hayley. .J.. 
however, held otherwise. His opinion was that the adverse* fiossession hy 
the third party was of the lands, the proprietary right of which remained 
with the zamindar, and was not affected by the intermediate jtaini right 
to collect rents, etc., and that on that proprietary right lietng interfered 
with, the cause of action arose. Whenever the adverse possession 
commenced, the zamindar, he added, cou)d have sued whether there was 
a paini or not, and that as he did not, limitation barred the suit. 'Flie case 
came up before the Court of Appeal (10 W. K., 15), and that Court agreed 
with the view expressed by Phear, J., and hrld that the cause of action to 
the zamindar, who was the purchaser of an estate free from incumbrances 
against the defendant, who was a trespasser and had encroached on the 
paJlnidar (defaulter), must lie taken to accrue at tlie same time aa the 
zamindar's right to turn out the under-tenants of the defaulter, viz,^ from 
the time of the purchase of the tenure of the defaulter ; and the fact that 
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the zamindar was both taluhdar and purchaser did not prevent liim from 
exercising the same rights as any other purchaser would have been entitled to 
do. So also in Kkantanumi IJassi v. Bejoy Chand Mahtab (I, L. R., 19 Cal., 
787), where the plaintiff sued to recover possession of some ktkheraj land 
situated within the paint property lK>ught l)y the defendant at a paint sale, 
. and where she clahned title by reason of her having, together with her 
predecessor, l)een in possession of the land for upwards of 12 years ad- 
versely to the landlord, it was decided that no adverse title could he pleaded 
against the defendant, who had purchased the pro|)erty at a pttini sale 
held within 12 years from the date of the institution of the suit, and who 
was entitled to it free of all incumbrances created subse<juent to the 
original grant of the jxUnL Again, iir Nafar Chnwlra Pal Vhowdhury v. 
Rajendro ball Gmsmimi (1. L. R., 25 Cal., 157), where a suit was brought 
hy the auction-purchaser to recover )X>sseRsion of land situated within the 
ialuk against a tresjiasser, who alleged that he had held the land adversely, 
it wan hM that the |ieriod of limitation would in such cases liegin to run from 
the date when the sale lieoanie final and conclusive. In a case where, by 
virtue of a purchase under Regulation VITI of 1819, the zamindar, a minor 
Hindu widow, became entitled to sue in ejectment a trespasser who had un- 
lawfully dispossessed the painidar^ and where such a widow, during the con- 
tinuance of her minority and l)efore her right of action liecame barred by 
limitation, took a son in adoption, it wtis rttlttd tiiat the adopted son liecame 
clothed w'ith all the rights which the adoptive mother had at the time of 
adoption, and could sue in ejectment at any time during his minority or 
within three years from the cessation of infancy, altliougli twelve years might 
have elapsed from tlie date of the purchase at the fxitni sale ( Harak ( %md 
V. Bf^joy Chand MahUih^ 2 C. L. J., 87 ; 9 C. W. 795). 

Adverse In otlier cases, limitation runs from the period when the possession 

wben^piSni Is adverse. In Goidnda Math Shah ClMwikury v. Surja Kantha 

surrendered. Ltihiri and others (I. L. R., 20 Cal., 400). the land in dispute along with other 
lands was let out in paint and darpatni by tlie predecessor in interest of 
plaintiffs and, during the continuance of the leases, it w'as taken 
|)Osses8ion of and held adversely by the defendants or their prede- 
cessor. The iMtni and darimtni w'erc relinquished by the patnidur and the 
darpainidar in favour of the plaintiffs on the 29th June, 1891, and they, on 
the 28th June, 1893, brought a suit for recovery of possession of the disputed 
'^nd from the defendants. The defence w'as that the suit was barred by 
. mitation. Held that Aiticle 144, 8ch. II of the Limitation Act, applied to 
he case, and that the suit was barred by limitation, in as much as it was 
not brought within 12 years from the date when the {XMsession of the defen- 
dants became adverse to the plaintiffs : the plaintiffs liecame entitled to 
kha^ possession by the relinquishment of the patnidar and the darpaini^r, 
and so must l>e held to be affected by the adverse possession that was taken 
against the painidar and darpainidar^ whose rights they had acquired 
through their voluntary relinquishment. As the patni and the darpaini 
came to an end, not by reason of any sale for arrears of rent, but by 
voluntary relinquishment by the painidar and darpainidar in favour of 
the zamindar, the case did not oome under Art. 121 of the second 
Schedule of the Limitation Act. 
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Hohedule III of the Bengal Tenancy Act prescrilies one period of limi* ** 

taiion for all suits for arrears of rent brought under the provisions of the Act, lu^reart of 
whether the rent is payable under a lease or not. and whether the lease is 
registered or not {Mackenzie v. Haji Stfad Midtamed AN Khan, I. L R., 

17 Cal.. 469). It is equally applicable to suits for arrears of rent of fxtfni 
taluks (Bamamayi Ikisi v. Bumatnayi Chaadharani, I. L. R.. 2:1 Cab. 191). 

In the last mentioned case a landlord, to recover arrears of rent for the 
year 1279 B. S. from the patnidar. filed a |)etitioii on the 1st of Bymk. 

1298 (13tli April, 1891) in the Court of the Collector under the provision of 
Regulation VTTT of 1819, praying for the sale of the talal\ The taluk 
was sold and was purchased by the landlord on the 1st •Zr///. 1298 (14th May, 

1891). The whole of the arrears not lieing realised by the sale -proceeds, 
the landlord brought an action, on the I4th May, 1894, for the balance of 
the pntni rent to the end of 1297 B. S, (I2th April. 1891), The defence was 
that the suit was barred by liniitation. Held that the suit was governed 
by the provisions of the Bengal Tenancy Act, s. 184, and Schedule Til, 

Art. 2(6), and that, as the period of limitation in n suit for i-ent provided 
by that Article was three years from the last day of the Bengali year in 
which the arrear falls due, and as, in this case, the nrrear fell due in the 
Bengali year 1297, which ended on the I2th April. 1891. and the suit wa^ 
not commenced until 14th May, 1894, i.e., more* than thi*ee years fmni the 
last day of the Bengali year in which the ari’car fell due, it was barred by 
limitation. 

12. The rules of the preceding .section, being declaratory of Above rule to 
the principle to be observed on all otTasions \vherc*in saleable rStrospec^^ 
tenure.s are made re.spon.sibIe for the ssarnindar's re.servetl rent. 
will equally apply to the case of lahikr< heretofore .sold, as to thost' 
that may be sold henceforward, if the .sale shall have l>een fair, 
and the process observed in conducting it shall have been that 
recognized and in use in the district at the time of selling. 

Nothing, however, herein contained shall operate to the pre- Proviso, 
judice of any agreement, express or implied, now subsisting between 
the purchaser of a taluk and the lessees of his predece.s.sor. 

Neither shall the rule for the fall of under-tenures be consi- Rule not to 
dered to apply to any private transfer by a Iqluqdar of his own 
interest, nor to a public .sale in execution of a decree, nor to the **^""^®*^* 
case of a relinquishment by the taiuqdar in favour of the zamin- 
dar, nor to any act originating with the former holder, other than 
de&ult as aforesaid: all such operations involve only a transfer 
of the tenure in the state in which it may be held at the time, and 
the new incumbent succeeds to no more than the reserved rights 
of die former tenant, such as they may be. and is of course subject * 

to any restriction put upon the tenure by his act. 
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13. First . — With reference to the injury that may be brought 
upon the holder of a taluk of the second degree by the operation of 
the preceding rules, in case the prdfirietor of the superior tenure 
purposely withholds the rent due from himself to the zamindar, 
after having realised his own dues from the inferior tenantry, 
it is deemed necessary to allow such talukdars the means of 
saving their tenures from the ruin that must attend sucH' a sale, 
and the following rules have accordingly been enacted for this 
purpose. 

Second . — Whenever the tenure of a talukar of the first degree 
may be advertised for sale in the manner required by the second 
and third clauses of section 8 of this Regulation for arrears of rent 
due to the zamindar, the talukdars of the second degree, or any 
number of them, shall be entitled to stay the final sale, by paying 
into Court the amount of balance that may be declared due by 
the person attending on the part of the zamindar on the day ap 
pointed for sale ; in like manner they shall be entitled to lodge 
money antecedently, for the purpose of eventually answering any 
demand tliat may remain due on the day fixed for the sale, and, 
should the amount lodged be sufficient, the sale shall not proceed, 
but after making good to the zamindar the amount of his demand 
any excess shall be paid back to the |)erson or persons who may 
have lodged it. 

Third . — If the amount so lodged shall be rent due by the in- 
ferior to the holder of the advertised tenure, the same shall 

be stated at the time of making the deposit, and the amounts shall 
be carried to the account of the tenant i»r tenants lodging it, and 
be deducted from any claim of rent that may at the time be pend- 
ing, or be thereafter brought forward against him or them by the 
proprietor of the advertised tenure, on account of the year or 
months for which the notice of sale may have been published. 

Fourth . — If the jjerson or persons making such a deposit, in 
order to stay the sale of the superior tenure, shall have already 
paid the whole of the rent due from himself or themselves, so that 
the amount lodged is an advance from private funds and not a 
disbursement on account of the said rent, such deposit shall not 
be carried to credit in, or set against, future demands for rent, but 
shall be considered as a loan made to the proprietor of the tenure 
preserved from sale by such means, and the taluk so preserved shall 
be the security to the person or persons making the advance, who 
shall be considered to have a lien thereupon, in the same maimer 



PATNI SALE LAW. 


127 


8 , 13 .] 

As if the loAn had been made upon mortgage ; and he or they shall 
be entitled, on applying for the same, to obtain immediate pos- 
session of the tenure of the defaulter, in order to recover the amount 
so advanced, from any profits belonging thereto. 

If the defaulter shall desire to recover his tenure from the 
hands of the person or persons who, by making the advance, may 
have acquired such an interest therein, and entered on possession 
in consequence, he shall not be entitled to do so, except upon re- 
payment of the entire sum advanced with interest at the rate of 
twelve per cent, per annum up to the ilate of possession having 
been given as above, or upon exhibiting proof, in a regular suit to 
be instituted for the purpose, that the full amount so advanced 
with interest has been realised from the usufruct of the tenure. 


Notes. 


See KectioiiK 171 and 172 of the Heti^al Tenancy Act which are hoMecI 
on the provisionH of this section and section 0. Act Viil of 1805. 

Payment by unfler-UnanU, — A dnr iMtinidar or any* other U*nure*holder, 
whether his name is registered in the Kiimindar's shnrisUi or not, may protect ^ 
tiie ftfUni from sale hy paying the amount of arrears, hut a tender to sUty a <]ar or any 
sale under Regulation VIlI of 1819 must Ik* of the whole of the **^*“*"<^*“‘ ^ 
rent, and without any condition as to its l>eing kepi in de|K>sit by tlie Collector 
{Ham Charan v. JJrnjmimiyi, 17 VV. R., 122). Where it ap|>eared tJuil a sum 
of money, sutticient to li({uidate the arrear, was lying in the Collector's 
treasury at Birbhuin where tJie plaintiff ex|NHded the sale would held, 
siibject to the orders of the principal Sudder Ameen of that District, and an 
order had tieen obtained from his (.V>urt for the sum in (question to lai paid 
to the zamindar, but the sum had not reached the Collector of Burdwan 


previous to the sale, it was held that that there was no such tender made as, 

under the Regulation, would entitle the defaulter to have the sale stayed the Eamin- 

{Kuli KUh^n Makherjee d* tdhvr.s v. Th Mahtrajah o/ liurdfmn rf* uthetM, 

5 W. R., 39). 


iinnonditioii' 

ally. 


A jHiini taluk under the Burdwan Raj wim advertiwjd for sale for arrears 
of rent by order of a Collector w ho was in temporary charge of the Burdw*an 
Raj estates under section 38, Act IX (B. C ) of 1879. The darfjatnidars de- register his 
|>osited the amount due in order to save the bdttk from sale, and the Collector as 
ordered that they sliould \>e put in |M>sHesHion under clause 4 of this section, cotiii?/ ’ 

An appeal w'as preferred to the Commissioner against the sale by tlie palnidnrH, wards, before 

who contended that, under such section 78 of Act VII (B. C.) of 1878, they 

w'ere not bound to pay the patni rent to the Collector in as much as his name 

was not regiatei'ed as proprietor or manager, and that consequently he could 

not sell the patni for default. Tlie tlarpainiflarfi had, therefore, no valid 

reason for depositing the arreai*, and had no right to be put in pomesaion on 

account of their having deposited it. Their apjieal was rejected and the Board 

agreed with the Commissioner. They observed that secUon of the Land 

Registration Act refers to property in respect of which proprietor or ' 
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manager is required hy the Act to cause his name to be registereSd. The Act 
declares that application for registration must be made within six months 
from the date of tlie succession or the assumption of charge as manager, and it 
U clear that the provisions of section 78 were not meant to apply to any person, 
till tliat fierson had failed to comply with the provisions of section 42. In 
this case, the patni Udnk was not a property in respect of w hich the Collector 
was required by the Act to cause his name to be registered, because he had 
not lieen in charge of it for six months — (Board's Miscellaneous Proceedings 
of 22nd August. 1885, Xo. 2(K), Collection 7, File 29(1 of 1885. See Sale Law' 
Manual, p. 83). 

Payment to he tmide to whom, — See notes under the same lieading in s. 14 

ifxid). 

When should the poyimnt he mide, — A defaulting jmtnidar, wiio has not 
contested the aiTear summarily under tlie provisions of section 14, Regulation 
VIII of 1819, must, in the event of a petition lieing presented at the end of 
the year, pay the anioiint claimed More the day of sale ; and in like manner, 
in tlie event of a (letition lieing presented in the middle of the year, lie must 
pay the advertised lialance, or tlie requisite profiortion as laid down in cl. 3, 
M. 8, liofore the day of sate. Upon the date of sale, if there is any lialance 
outstanding and the zamindar insists iqion a sale, the Collector must sell. A 
fMinidar^ w'ho has contested the award summarily a.s above, is entitled to 
lodge the amount of nriear demanded after the lot has been put up. 
Talukthrs of the second degree^ on the contrary, who wish to stay the sale 
under clause 2, s. 13, by fmyiiig the amount of balance that may be 
declared due by the |ierson attending on the part of the zamindar, must do 
so before the lot has l>een called up. They may of course lodge money 
antecedently, as allowed by the same clause (Rule 4, Part II, section Vlll^ 
p, 114 of the Board's Manual). 

Remedies open to an untlerdemmt making payment, — If the under-tenant is 
himself in ari’eare, the amount deiKwited by him would go towards the satis- 
faction of his rent. In a suit by the purchaser of a p(ttni against a darjxdni- 
dar for arrears of i*ent of the year 1285 (1878), it appeared that, before the 
plaintiff's purchase, the darptttnidar had paid tlie amount of arrears of patni 
I'ent for the year 1284 (1877), in order to save the patni from being sold under 
Regulation VIII of 1819, and the amount so paid considerably exceeded the 
dar patni rent due at tlie date of the suit. Held that the defendant was 
entitled to deduct from the rent claimed the amount tmid, under the Regula- 
tion, in excess of the dar patni rent due up to end of 1284 (Nohogopal Sircar v. 
Srinath Bandopadhya, 1. L. R., 8 Cal., 877 ; 11 C. L. R., 37). The zamindar 
of an estate, in wliioli the plaintiff and the defendant respectively had 


purchased patni and dar patni tenures, obtained decrees for arrears of rent 
Rooming before their purchase, tliough one of the decrees w'os obtained 
subeequently to the defendant's purchase, and. in execution rA tliese decrees. 


he advertized the patni for sale, and the amounts due were paid into Court 


by the defendant to protect the tenure from aale. In a suit by the paUddar 


agmnst the darpatnidar for arrears of rent accruing due subsequently to the 
defendant's purohase, it was Md that the defendant was, on the constmotion 
of s. 13 of Beqplation Vlll of 1819 as extended by s. 62 of Bengal Act VIII of 
18^ to under-tenures under tliis Act, entitled to set off such payments iiqpunst 
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the plaiiMiff's claim {taiU Mohan Shaha v. Srimbaa Sen^ 1, L. R., 13 Cal.» 

331). In aauit by a zamindar agaiiiBt the wife of the Xawab Nazim of Bengal 
lor the rent of a paini for the yean 1284 and 1285, it appeared that the defend- 
ant had paid the revenue for 1284 to Government, and it was contended that 
moneys paid for revenue were payments made to the plaintiff so as to entitle 
him under sections 59 and 61 of the Contract Act to appropriate them in the 
discharge of the rent of 1283, which was barred by limitation. HeM that these 
payments were properly the subject of set-off as money paid to the use of the 
plaintiff, and that they could not be appropriated under tlie Contract Act 
to the rent of 1283 {Rukhini Bailor Rat v. Jamania Begnw, I. L. R., 9 Cat., 

914 ; 12 C. L. R., 534). But where a payment was made by the vendor of 
the darpatnidar (who had not obtained registration) to sa\^ tlie paint from 
sale, it was held the payment was voluntary and that the registered 
darpainidar could not seek to deduct the amount from the rent due by him 
(Lukhee Narain v. Sita Nath. 6 W. R., Act X, 8). 

If the under-tenant is not in arrears and has already paid his full rent, (H) or he ao- 
the amount lodged is considered to l)e an advance from private funds for «iuirM^a lien 
which a statutory lien arises in favour of the |)erson making the advance ; and mortgage. ^ 
he is entitled, on applying for it, to obtain immediate possession of the 
tenure in order to recover the amount so advanced from the profits. Section 
171, cl. (c) of the Bengal Tenancy Act, lays down a similar provision. It of the Bengal 
provides that “ he shall be entitled to possession of the tenure or holding as 
mortgagee of the tenant, and to retain possession of it as such until the debt, hir Hen. 
with Interest thereon, has I >een discliarged.** The difference l>etween this 
section and cl. 4, s 13 of Regulation VIII of 1819 was pointed out by the 
Judges in the case of Ram Narain Routk v. LaU Daaa Routh (6 C. L. J., 595). 

“ Clause 4 of s* 13 of the Patni Regulation,'' they observed, “ provides 
that if an undertenant of the second decree makes a defxwit to stay the sale 
of the superior tenure, and, if he is not himself in arrears, the deposit shall Im 
considered as a loan to the proprietor of the tenure preserved from sale, and 
the tenure so preserved shall be security for the advance, and the deixmitor 
shall be entitled, an applying for the aame, to obtain immediate poaaeaaion of 
the tenure of the defaulter in order to recover the amount so advanced from 
any profits belonging thereto. Apart from the fundamental distinction that, 
under s. 13 of the Patni Regulation, a deposit can be made only by an under- 
tenant, whereas under the Acts of 1865, 1869 and 1885, a deixNiit can be made 
by any person interested in the tenure of holding, it is worthy of notice that 
cl. 4 of s. 13 of Regulation VIII of 1819 expressly provides that the depositor between the 
shall be entitled upon application to obtain immediate possession of the sections, 
tenure of the defaulter. In Act VIII of 1885, however, where the language 
was recast, the provision is that the depositor shall be entitled to possession 
of the tenure or holding as a mortgagee of the tenant. It is impossible to 
say that this alteration in language was not intentional. In our opinion, the 
effect of this change la to make it no longer obligatory upon the execution 
Court to place the depositor in posseasion of the tenure or holding saved from 
sale.** A penmi, who has made a payment under s. 171 of the Bengal will^ put in 
Tsnaiioy Act, k, therefore, entitled to be placed in possession of the tenure PMSMtlm 
upm aj^oation to the execution Court, and k not bound to bring a cegulsir 
suit to obtain possession, but sn incumbrancer whose interest k not 

- ■ BI, ' ■ . 
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Toidable because the decree under execution is in favour of a 9b-Bharer 
landl<»d and operates as a mere money-decree, is not entitled to make the 
deposit and obtain possession under s. 171 of the Bengal Tenancy Act 
{Umaiul Fatima v. Nemai Charan Banerjee, 6 C. L. J., 692). In Ram 
Narain Routh v. laU JDasa Roulh (6 C. L. J., 695), however, the Judges 
observed that the view indicated in this case was too broadly expressed. 
A more correct view, they said, was that, as soon as a person has made 
a deposit under B. 171 of the Bengal Tenancy Act, if he makes an application 
to the execution Court, he is entitled to delivery of possession as agidnst 
the judgment-debtor who is a party to the proceeding, but if, when the writ 
for delivery is attempted to be executed, the depositor is met by some other 
person who is in possession, such third party cannot be summarily ousted. 
Against such a person his remedy is by a regular suit for delivery of pos- 
session. So also in Radhika Nath Sircar v. Rakhalraj Gain (10 C. L. J., 
473), it was held that an unrecorded purchaser of a share of a darpatni may, 
when the tenure is advertised for sale in execution of a decree for rent by 
the patnidar, apply under a. 171 of the Bengal Tenancy Act. Upon such 
application he is entitled to be placed in possession without recourse to 
a separate suit. 

Lien a statu- created by cl. 4, s. 13, is the creation of the Statute, and statutory 

tory one. Hens cannot be created by consent. The provision of the law must l)e strictly 
complied with before any reliance can l)e placed on the lien. A mere treat- 
ment of a undertenure holder by the landlord as a usufructuary incumbrancer 
is not sufficient to create a statutory lien {Jukhomall Mehera v. Saroda Pro- 
sad Dey, 7 C. L. J., 604). A mortgage created by the operation of s. 171 of 
The rooi*tffage the Bengal Tenancy Act is not an incumbrance within s. 161 of that Act and 
Sitire^sUte ^ annulled by a purchaser at sale held under the provisions of Ch. XIV 

of the Tenancy Act {Pamipati Mahapatra v. Naryani Dasi, I. L. R., 24 Cal., 
637 ; 1 C. W. N., 619). The mortgage must be of the entire tenure. When a 
sepatnidar pays the amount due from the darpatnidars^ he has a mortgage 
over the whole tenure which cannot be divided in proportion to the interests 
of the darpatnidars (unreported case, S. A., No. 47 of 1889, decided by 
Petheram and Banerjee, JJ., May Ist, 1890).. 

A darpatnidar wlio has paid a deposit in order to stay the sale of the su- 
be^^iveiTto^ perior tenure under s. 13, Regulation VIII of 1819, and has, under cl. 4, come 
tenants. into possession of the tenure and is entitled to the profits of it, is bound to 
give notice of his title to the raiyats. In the absence of such notice he cannot 
recover from them rents already paid by them to the patnidar {Nilnumey 
Roy V. James Hills, 4 W. R., Act X, 38). 

Notice that the depositor may also bring a regular suit to recover the 
(iii) Deposit- advanced. In the case of Ambika Debya v. Pranhari 

or mav bring (4 B. L. R., F. B., 77; 13 W. R., F. B., 1), the following question was 
aregmarsuit. to the Full Bench : “Whether an undertenant who has saved the 

superior tenure from sale by depositing the amount of rent due from the hold- 
ers of that tenure to the samindar, is bound to apply to the Colleotor for im- 
mediate possession of the tenure thus preserved ^m sale, or whether he is 
competent to sue for the recovery of the amount deposited by him, in the 
wdinary way, wihthout making any such application.’* In referring the 
question, Hitter, J., observed “It is quite clear that the last portion of 
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cl. 4, B. 13» merely amplifies the remedy of the party by wliom the advance hi 
madoy but it cannot deprive him of the privilege of recovering that advance 
by an ordinary suit. The amount advanced ia to be treated as a loan aecured 
upon a mortgage of the tenure preserved from Bale^ and the party by whom 
the advance is made has every right to recover it by an ordinary suit in the 
•Civil Court, or by obtaining immediate possession through the Collector. 
The jurisdiction of the Civil Court has been in no way barred by the provi- 
sion relating to immediate possession.** The Full Bench held (overruling 
Kartik Sarnia v. Boido Nnth^ 10 W. R., 205) that the undertenant not only 
has the security of the tenure which he preserved and of which he can obtain 
possession on application to the Collector, but has also a right to recover 
the amount deposited as a loan in an ordinary suit. Peacock, C. J., who 
delivered the judgment of the Court, observed: — “If it the money paid 
to preserve the tenure) is to be considered as a loan, then all the remedies 
which the law' allow s for the recovery of loans must apply to this case, unless 
there are words to show* that that w’as not the intention of the legislature. 
1 thought atone time that the word “ the ** liefore the word “ security,''* 
was intended to sliow that the laltik preserved w*as intended to be the only 
security. But that could not have lieen the intention of the Legislature, 
for the ow*ner of an undertenure might have to pay more to save his 
under-tenure than the su{)crior tenure w'hich he obtains as a security is 
worth. In order, therefore, to give the holder of the undertenure, who i« 
compelled to pay money in order to save his under-tenure, a sufliiieiit security, 
he must not only have the security of the tenure which ho preserves, but. 
also a right of action to recover the loan, if he considers necessary.* ' 
Land /?, tlie holders of a paint estate, granted in 1856 a darpatni lease to 
iS* at an annual rent, the lease stipulating that S should have full |>ow*er of 
sale and gift, but should not sublet without the patnidartt consent. The lease 
contained no stipulation for tlie i-egistration of any vendee or dom^e. In 
1860, S sold the darpatni lease to if, the deed of sale, which was duly regis> 
tered, providing for the mutation of names in the jHitnidfir^' Ixxiks. No such 
mutation was ever efiected by X, who was never recognised as their tenant 
by L and if, the rent of the darpatni being paid in the name of S. In 1864. 
the rent due from the patnidara being in arrears, the auimindar proceeded to 
sell the patni under Regulation VIII of 1819. Thereufion A', in order to pro- 
tect his under-tenure, deposited in the Collectorate, on 17tli November, 1864, 
a sum of money, on which the sale was stayed. A, being then in arrears in the 
payment of his darpatni rent, claimed to set off the amount deposited in the 
Collectorate against the rent due to L and R. This L and H refused to allows 
and they brought a suit in the Collector's Court against S and liis sureties 
to recover arrears of rent. In that suit K intervened claiming the benefit 
of the set-off, to which, however, the High Court, on the 26th June, 1866^ on 
appeal, held that he was not entitled, the deposit being merely a voluntary 
payment by A. On 30th October, 1867, A brought a regular suit against S 
and L and R to recover the amount of the deposit and obtained a decree^ 
but the decision was reversed on appeal and the suit dismissed for want of 
jurisdiction* On 6th June, 1869, A filed his plaint in the proper Court. It 
was held that be was entitled to recover the amount deposited by him in the 
Coilectoiate, and that the suit was not barred as being res juddeaUtt by the 
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deoinoo of the 26th June, 1866 — (i^AAt Narain v. Khetra Pal^ 13 B. L. R.^ 
146, P. C.)« This decirion overrules Anund Chunder v. Soobul Chunder, S. 
D. A., (1867) 1169 and Luhhinarain MiUer v. Seeianaih Cthoae (6 W. R., 
(It) Bej tor Ck>mpare Ambiea Debt v. Pranhari Daa^ 4 B. L. R., F. B., 77. 

map ‘ _ Lastly, if in apite of the payment the tenure is sold, a suit will lie for the 

•ale.^ reversal of the sale. See notes under s. 14 {post). 

Lien tanta- Nature of the lien created by CL 4. — The fourth paragraph of s. 13 of the 
usuSru^ary ^S^lation does not create a first charge on the tenure. What it does give 
mortime. the man making an advance under it is tantamount to an "usufructuary mort- 
gage of the patni {Bam Jivan Bhadra v. Tazuddin Kazi, 16 0. W. N., 404 ; 
3 C. C. L., 666). A darpatnidar saved a patni, which was subject to defend- 
ant’s mortgage, from sale by advancing arrears due and was put in posses- 
sion of it under clause 4 of s. 13 of the Patni Regulation. The plaintiff, his 
transferee, piud three more instalments of the patni rent, but, for his failure 
to pay the subsequent instalment, the patni was put up for sale and purchased 
by the defendant mortgagee. Hdd that the plaintiff could not claim any 
oliarge on the sale-proceeds in respect of three instalments of the rent paid 
by him, as he was bound to pay them, but that, as regards the amount which 
the plaintiff had paid for the original darpatnidar^ s rights, he was at most an 
usufructuary mortgagee, and, as his mortgage was of later date than that of 
the defendant, he could not claim priority in a proceeding against the sale- 
proceeds. (Ibid.) Again, a zamindar sold a patni for arrears of rent and 
obtained a decree, but, previous to the institution of the suit, he had sold al 1 
his interests in the zamindari. The purchaser of the zamindar! subsequently 
instituted proceedings under Regulation VIII of 1819 for arrears of rent 
accrued due since the sale, and the darpatnidar deposited the rent under 
s. 13 of the Regulation. In a suit by the darpatnidar for a declaration that 
he had a first charge on the patni in respect of the sum deposited by him, it 
was hdd that the decree, obtained by the former zamindar, was a decree for 
rent within the meaning of s. 65 of the Bengal Tenancy Act, and constituted 
a first charge bn the patni under tliat section with priority to the lien of 
the respondent. The plaintiff,” oltserved the Judges, ” as darpatnidar in 
possession has only a 'lien,' not a first charge, on the patni. The defendants 
(appellants) have a first chaise on the patni. When they sell it, under s. 165 
of the Bengal Tenancy Act, they sell it free of all incumbrance. The 
plaintiff’s lien, which is not a registered and notified incumbrance as defined 
in s. 161 of the Act, is destroyed — even if he has one.” {Maharaj Bahadur 
Bing v. Forbes, 1. L. R., 36 Cal., 737.) 

Amount ad- Extinction of the lien. — ^The amount, advanced by an undertenant to stay 
vano^ how the sale, is to be liquidated from the profits of the tenure. The word * ‘pro - 
in the 4th clause of this section means that which is left to the tenure- 
holder (painidair) after payment of the tent of tlie tenure {paM). A person, 
who enters Into possession of a pafiii as mortgagee under the provisions of 
this section, cannot appropriate the whole of the oolleotions to the satisfoo- 
tion of his own claim. He is bound in the first place to pay the rent, due to 
the landlord, out of the gross collections before applying the same to the liqui- 
dation of his own debt, and the defaulter is not to be liable for the rent of the 
tenure during the period of the possession by the person so hoUBng it as 
mortgagee. (lafo Bkairdb Chunder v. Lalii Mohan Bing^ L L. R., 12 CM. 
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18&) **The District Judge," remarked tiie Judges, "drew a distinction Meaning of 

between* * profits * and ‘net profits,* but we consider that in this section 

the meaning is what the District Judge terms *net profits.* For, the section 

gives the plaintiff the right of possession only for the pur|M»e of recovering 

the amount advanced by him as described in the earlier part of the clause ; 

and it goes on to provide that the defaulter may recover the tenure by 

repayment of the entire sum advanced with interest at the rate of 12 p. o. 

per annum up to the date of the possession having been given as above, or 

by proving in a regular suit that the full amount so advanced with interest 

has been realized from the usufruct of the tenure. It thus seems clear to us 

that the law does not contemplate that the defaulter is also to be held liable 

for the rent of the tenure during the period of the possession of him who holds 

it as under a mortgage.** As to collection-charges, they oltserved : — Oclleotion- 

" We think that in any account, rendered by the plaintiff to the defendant, ^barges. 

of the profits of the tenure during the fieriod of his |x>ssesBion, the plaintiff 

is entitled to take credit for moderate collection-charges, but that would 

only lie if the defendant were claiming a i*efund of the surplus profits over 

and above the debt for whicli the plaintiff had imssession of the 

In jBroyo Na(h Sing v. SrinutU Jihfignfmli Da/isi (1 W. R., 133), the plaintiff 

and one Haridayal, one of the defendants, held a fnitni of 7 villages from 

the zamindar defendants, (ianga Pershad tlossain and («opi Kishen (lossaiii. 

They defaulted to pay their fwtni rents, and Brojonath Sing and Mohesli 
Ch. Sing, who lield an interest in the patni^ paid up the balance and were 
put in possession. They remained so till the 19th of Ashar, 1209, when the 
plaintiff jiaid into the Collectorate her share of the arrears and recovered 
from Brojo Nath and Mohesh Ch under the possession of her half share of the 
estate. She then brought this suit for an account from them during the 
year they were in possession of the patni as mortgagees. HM that the 
proper sura to be allowed to the mortgagees for '"’Sarin jntme" was what 
the mortgagees had actually spent as expenses of the management. HM 
also that the mortgagees were entitled to interest on account of the balance 
of the patni rent paid by them. 

A party in possession under this section can In? ousted only by showing tenant 

tliat the debt has l>een paid off (Bniatab Chandra Bhadro v. Tara Chand Ban- cannot bo 
nerjee^ 1 1 W. R., 357). In this case the plaintiff claimed an eight annas share of 
a paini as a purchaser in 1856 from the Official Assignee of an insolvent. Dad- ^ 
ally, whom the Principal 8uddar Ameen found to have Ijeen the owner in his 
own right by inheritance of the share of the patni of which the defendant’s 
ancestor Govind Ram, who was a darpainidar^ was in possession, having 
deposited the arrears of rent for the patni in 1852 and taken ^jossession of 
the paJtni under cl. 4, s. 13 of Regulation VIII of 1819. Held that, as at the 
time of the plaintiff's purchase, Govind Ram was in possession (♦.«., tliat he 
was substantially in the same position as a mortgagee in possession under a 
usufructuary mortgage), the plaintiff, just in the same way as a purchaser 
from such a mortgagor, would have no cause of action until the debt was 
paid off. Notice, however, that the undertcnure-holder, who makes 
deposit under s. 13, cL (4) of Patni Regnlation, is entitled to remain in gniriied as 
possession only so long as the full amount advanced, with interest, is not 
realized from the usufruct of the tenure. If, after lus debt has been satis* 
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fted» he does continue in occupation, he does so at liis peril, and renders 
himself liable to account for the profits received in excess. His position is 
analogous to that of a mortgagee in possession who stays on the premises 
after his dues have been satisfied {JukhomuU Mehea v. Saroda Proaad Dey^ 
7 C. L. J., 604). The lien is extinguished by satisfaction of the debt from 
the profits of the "tenure. No order of the Collector is necessary in this 
behalf, nor is a regular suit essential to alter the legal position of the parties. 
The moment the lien is extinguished, the defaulter becomes entitled to 
recover possession (Ibid). “It was suggested, “ observed Mukherjee, J., in 
iMi?t this case, “ that it would \)e neoeiiary for the patnidar, who has been de- 

always prived of possession, to bring a regular suit to recover possession ; and stress 

necessary. concluding words of the last paragraph of s. 13, in which it 

is stated that the defaulter shall not be entitled to recover his tenure except 
upon repayment of the entire sum advanced, or upon proof in a regular suit to 
be Instituted for the purfx>8e that the full amount advanced has been realized 
from the usufruct of the tenure. It does not appear to mo to be a reasonable 
construction of this section to Irold that in every case there must be a regular 
suit by the defaulter against the usufructuary incumbrancer. I am unable 
to hold that the legi8latui*e precluded the possibility of the defaulter obtaining 
amicable possession from the holder of the usufructuary lien after the dues of 
the latter have been satisfied.** 

Limitation. — Where a plaintiff, who had acquired the rights of a mortgagee 
in a patni turruf^ had foreclosed the mortgage under a decree of the Supreme 
Court in 1852, but had omitted to take out execution until 1869, when he first 
sought to obtain possession, and the defendant put in a claim to the tvrruf 
on the ground that his predecessor in title had, as dafpatnidar, paid in the 
revenue to save the patni, and had taken possession of the estate under s. 13, 
Regulation VIII of 1819, and the Lower Courts found that the plaintiff was 
entitled to recover possession, Ix^oausc the darpatnidar had recovered the 
amount of his deposit in the intervening years, it was held by the High Court 
that the plaintiff's claim was barred by limitation, and that the darpatni- 
dar's occupation of the patni, after his lien on it had expired, was an advejrse 
possession, which the plaintiffs were bound to resist as soon as they became 
aware of it ; further, that this obligation was not loosened by the fact that 
the mortgagees, on the expiry of their lien, were bound to find out the 
owners and deliver up the estates to them (Kanti Chunder Mukherjee v. 
Baman Doss Mukherjee, 26 W. R,, 434). 

JurMiction. — The plaintiff purchased a patni right in execution of a 
money -decree obtained against the defendant. Subsequent to the plaintiff's 
purchase the zamindar put up to sale, for arrears of rent, the patni taluk 
under Regulation VIII of 1819, and the plaintiff, to protect her own interests 
in the taluk, paid to the zamindar the arrears due, and brought a suit in 
the Munsiff's Court to recover from the defendant the amount which she 
had been compelled to pay. The Munsiff gave the plaintiff a decree which, 
however, on appeal w'as reversed by the District Judge. On appeal to the 
High Court, it was held that the case lay under s. 69 of the Gontiaot Act, and 
that cases, falling within the provisions of ss. 69 and 70 of the Contract Act, 
are cognizable by a Court of Small Caus^ under s. 6 of Act XI of 1865. No 
second appeal would, therefore, Ue. The Judges declined to follow the case 
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of Bambux OhiUangeo v. Madkoo Sudhan Pal Chawdhury (B. L. R., Sup. 

Vol. 675 ; 7 W. R., 377), remarking that that case was deoided before the 
Indian Contract Act was passed, and that, therefore, they were at liberty 
to consider the case independently of the considerations which formed the 
ground of the decision of the High Court in the case of Rambttx Chittanyeo 
Madhoo Sudhan Pal Chotedhury {Kiato Kamini Chondhurani v. Gopi Mohan 
Ohoae Hazra, I. L. R., 15 Cal., 652). 

II. First , — Should the balance claimed by a zamindar, on 6»l« not to be 
account of the rent of any undefliibnure, remain unpaid upon the amar cUliT 
day fixed for the sale of the tenure, the sale shall be made without *** *®^*^^* 
reserve, in the manner provided for in sections 9 and 10 of this 
Regulation ; nor shall it be stayed or postponed on any account, 
unless the amount of the demand be lodged. 

It shall, however, be competent to any party desirous of con- But suit to 
testing the right gf the zamindar to make the sale, whether on ilsverNal.” 
the ground of there having been no balance due, or on any other 
ground, to sue the zamindar for the reversal of the same, and, upon 
establishing a sufficient j)lea, to obtain a decree with full costs 
and damages. 

The purchaser shall be made a party in such suits, and upon 
decree passing for reversal of the sale, the C’ourt shall be careful to 
indemnify him against all loss, at the charge of the zamindar or 
person at whose suit the sale may have been made. 

Second , — In cases also in which a talukdar may contest the Dofmiltor 
zamindar’s demand of any arrear, as specified in the notice ad- for Nummary 
vertised, such talukdar shall be competent to apply for a summary 
investigation at any time within the period of notice ; the 
zamindar shall then be called upon to furnish his kahuliyat 
and other proofs at the shortest convenient notice, in order that 
the award may, if |>ossible, be made before the da> appointed 
for sale. 

Such award, if so made, will of course regulate the ulterior 
process ; but, if the case be still pending, the lot shall be called up amount 
in its turn, notwithstanding the suit ; and if the zamindar, or his 
agent in attendance, insist on the demand, the sale shall be made 
on his responsibility, nor shall it be stayed, or the summary suit 
be allowed to proceed, unless the amount claimed be lodged in 
cash, or in Gk>vemment securities, or in currency notes by the 
talukdar contesting the demand ; and if such deposit be not made, 
the alleged defaulter will have no remedy, but by a regular action 
for damages and for a reversal of the sale. 



136 


PATNI SALE LAW; 


[PART L 


NotM. 

Amendment, — ^The word* ‘'currency notes'* hare been substituted fbr 
the words “ notes of the Bank of Bengal'* by Act I of 1903. 

Who can lodge the amount of demand, — Cflause 1, s. 14, Regulation Vm 
of 1819, does notiDontemplate that any party may, by depositing the amount 
due, stay a sale of a patot, but only a party having a recognised interest in 
such paini. There is nothing in the law for the sale of the patni which states 
that strangers without Interests in the tenure may acquire any rights. The 
policy of this and of the Revenue Sale Law is the same, viz.^ to protect those 
who are shown to have interests, when the property, in which they have those 
interests, is brought to sale for the default of others. {Kieto Jiban Bakehi 
V, A, B, Mackintoah, Spl. W. R., 53). So, where the mortgagee of a patni 
taluk paid a certain sum of money to prevent the sale of the taluk for arrears 
of zamindari rent, it was held that this was not a voluntary payment, and 
could not be so considered even in tlie case where the mortgagee, by a 
covenant in his mortgage-deed, had insured himself against loss by such sale 
(Mohesh Chandra Banner jee v. Ram Proaunno Chowdln{ryf I. L. R., 4 Cal., 
539). In Saroda Kumari Daaai v. Mohini Mohon Ohoah (20 W. R., 272), the 
plaintiff's mother sued to recover a portion of a taluk which she claimed 
under a will, and which she would l>e entitled to upon the death of the widow 
of the deceased owner. While the suit was pending, the taluk was put up for 
sale under Regulation VllI of 1819, and, to prevent its being sold, she paid 
the arrear. The suit abated by her death, and the title she set up in it under 
the provisions of the will remained undetermined. The plaintiff now sued 
the shareholders in the Uiluk to recover the amount so paid, and it was held 
that the interest of the plaintiff's mother in the taluk was such as entitled 
the palintiff to recover the money. * 'Treating her (plaintiff's mother)," 
observed Couch, C, J«, "as respect that part of the case (i.e., the claim under 
the will) as being only a claimant under a title which may or may not be 
good, she was at all events interested in the preservation of the tenure, as 
being entitled to succeed to it upon the death of the widow. We think that 
that was such an interest as entitled the present plaintiff to recover, 
from the defendants, the money, which had l)een paid in discharge of the rent 
for which their property was liable, and for which it might have been sold." 
iSimilarly, to save a patni from sale for arrears of rent of a former year 
which had been adjudged by an apparently valid decree to be due from the 
defendant, the plaintiff paid the money. Hdd that the payment was made 
under sueh circumstances as entitled the plaintiff to recover back the money 
from the defendant {Andrew v. Larimore, 2 Ind. Jur., O. S., 4 ; 1 Hay., 309). 
In Oopal Chunder Chuekerbutiy v. UdoykUl Dey{l0 W. R., 115), again, a 
patni tenure, which had been at tached by G in execution of a decree against Z>, 
was claimed by B, whose claim was allowed. Upon this, O instituted asuit 
against S and others to have the patni declared to be the property of D, 
and, being successful, had the patni sold in execution of his decree against 
2>, became the purchaser and got possession. After this he saved the estate 
from being sold for arrears of rent which had accrued prior to his purchase, 
by paying up the amount due. He subsequently sued D and 8 to recover the 
amount so paid. jS, who had in the meantime appealed to the Privy Couneil, 
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moeeeded in obtaining a reversal of the decree under wliioh Q had sold 
the point, but this reversal did not take place until after O had instituted 
the suit for reoovering the arrears he had liquidated, nor until after had 
e xproooo d his readiness to pay the amount claimed, if the plaintiff {€!) 
would acknowledge his title. It was contended on behalf of S that: the 
payment made by the plaintiff was not made for his benefit or at his request, 
and that he cannot be liable for it, as the plaintiff had all along denied his title. 
It was, however, held that O was entitled to recover from the amount 
which had been paid by him to save the paint from being sold. Bay ley, J,. 
remarked : — *‘I am of opinion that the proper test by which to try whether 
plaintiff’s payment was legal or officious as to (Sreemunt Cliunder), is to 
see in whose behalf it would have been legal to make the futyment, and 
then to see if 8 is that person. It is true that at the time O (plaintiff) 
made the payment, he considered the paint rents should have been |iaid by 
D as proprietor for Aghran to Magh and by himself as proprietor from 
Magh to Bymk. But, throughout, the payment was made in liehalf, not 
of the individual, but of any person occupying the character and the |K>sition 
of the proprietor, and the paint was in fact saved on such payment for the 
proprietor, whoever he might l>e. Now', as by the decision of H. M.*h Privy 
Council, 8 is declared that proprietor, and the ftaini has l>een saved by that 
payment to the proprietor, now 8^ can the payment l>c diH^med an 
officious, and not a legal payment ? I think it must l>e considered a legal 
payment as against ^Sf as proprietor, and therefore recoverable from him.” 
Maopherson, J., remarked : — * " The rent wiiich witn in arrear was in the 
nature of a charge U[xm the land ;and the j>ayment, made by the plain! iff (f/), 
was made boml fide in the course of businesM in the management of the estate. 
Moreover, it w'as a payment w'hich it was necessary to make in order to 
preserve the property. Under such circumstancos, the plaintiff (<V) is entitleii 
to be reimbursed the amount ex|>ended by him, by those for whom the ftaini 
hcul been thereby saved. jS\ having succeeded in the Privy Council, and 
having been restored to possession, his state is liable even although the 
plaintiff did formerly deny his right.” The plaintiff, who was the mortgagee 
of a certain paint taluks obtained a consent-decree for Rs. 35,00l> on his 
mortgage bond on the 13th August, 1888. In the mdenanuih it was stipulated 
that^ if the decretal amount were not paid within a certain date, it was to 
be increased toRs. 52,000. On the 14th March, 1891, the plaintiff applied 
for the execution of tliat decree and claimed the larger amount, as ad- 
mittedly the smaller amount had not l:>een paid within the stipulated 
period. The Subordinate Judge allowed the plaintiff’s claim. The defendant 
appealed to the High Court, and, on 3lst September, 1801, the order of the 
Subordinate Judge was reversed, and an enquiry was directed as to the 
conduct of the plaintiff in the matter. On the 31st August, 1892, the 
Subordinate Judge held that the plaintiff had been guilty of misconduct, and 
that the decree had been fully satisfied. The plaintiff appealed from this order 
to the fiUgh Court, and, on the 4th January, 1894, the appeal was dismissed, and 
he pneferred an appeal to Her Majesty in Council. In the meantime, on tht; 
13th May, 1892, the plaintiff had paid a certain sum of money to protect the 
paimitedftk fxom sale for arrears of rent due to the landlord. In a suit brought 
to recover tern the defendant the amount sc paid, it was Add that the 
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payment was not a Voluntary payment, and that the plaintiff waa intereeted 
in the payment of the money, and that, therefore, he was entitled to recover 
it. {BindvbaMni Dassi v, Horendro Lull Ray^ I. L. R., 25 Cal., 305.) 

But the purohaeer of a paint sold in execution of a decree cannot recover 
from the original patnidar the sum which the purchaser had to deposit a few 
days after his puiohase, in order to stay a sale by the zamindar under Regu- 
lation VIII of 1819. The purchaser at the auction must be held to have 
bought the tenure with all its liabilities, one of these being the instalment due 
to the zamindar at the approaching period for sales under Regulation VIII : 
the original patnidar was not Ijound to pay his rent then, for he might have 
allowed his tenure to be put up for sale by the zamindar (Khoda Bux v. 
Degumbaru ^pb W. R., 207). In another case the plaintiff purchased a 
certain joie jama at an auction sale, held in execution of a decree against 
the defendant who w'as at that time in possession, and obtained |x>ssession 
of it. After the jote jama had come into the possession of the plaintiff, 
the patnidar, under whom it was held, obtained a decree against the defen- 
dant for arrears of rent, which had l>ecome due during the time of the 
possession of the defendant and before the purchase of the plaintiff, and 
attached the pro|)erty with a view' to selling it under an order passed l>y the 
Collector. At this stage tlie plaintiff, to save the tenure from sale, [»aid the 
amount of the decree against the defendant, and then brought a suit to 
recover the amount from the defendant. Held that the payment was a 
voluntary one made without legal necessity, as, had the sale l>een proceeded 
with in the Collector's Court, nothing could have passed by it, and the 
plaintiff would have been in no way damaged in his proprietary rights. 
Consequently, the amount was not recoverable by suit against the defendant. 
(Rambux Chtdangea v. Hridoy Monet Delta, 10 \V. R., 440.) 

ConirihiUion . — See s. 69 of the Indian Contract Act. That section lays 
down as follows : — **A person, wiio is interested in the payment of money 
which another is liound by law to pay and who therefore pays it, is entitled 
to be reimbursed by the other.” This section has been interpretated to 
contemplate a case w'hore the {)er8on, w'ho makes the (myinent, is under no 
legal liability to make it, and he pays the money for another person, w'ho is 
bound in law to pay. In that case, the former is entitled to call upon the 
latter to make good the amount that he has paid (Manindra Chandra Nandy \\ 
Jamahir Kvmari, I. L. R-f 32 Cal., 643). Consequently, a share-holder, w ho 
pays up arrears of rent due from the whole of the tenure in order to save it 
from sale in execution, is entitled to recover contribution from the other share- 
holders wdio were in possession during the period witliin which the arrears 
accrued, even though the tenure should be in the name of another and the 
decree be nominally against such other alone (AmdooUah v. Monah^e, 22 W. 
R., 531 ). Similarly, a patnidar making payments on account of Government 
revenue, which his superior landlords have failed to pay, is interested in doing 
BO within the meaning of s. 69 of the Contract Act (Smith v. Denonath , 
I. L. R., 12 Cal., 213). So also where the mortgagee of a share of a paint 
taluk, in order to save his interest thm»in, paid up the pahti rent and 
claimed to recover a proportionate share thereof from the appellant, who 
had, subsequent to the mortgage, purchased the mortgagor's share in the 
taluk, and where the appellant pleaded that he was only a henamidar for the 
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mortgagor, it was hM tliat the appellant having held himself out as the Mortgagee of 

purchaser, and having got his name registered in the zamindar's books In • ikare pay- 

place of his vendor, was prtmd fade bound in law to pay the rent, and that, i^t^entlued 

under s. 89 of the Contract Act, the mortgagee was entitled to succeed (f/wea* oontri- 

Chandra Banner jte v. Khdna Loan Cmnptmy. I. L. R.. 34 Cal., 92). But the 

purchaser of a patni paying money to save it from l>eing sold in execution ^ 

of a decree for arrears of rent which accrued liefore tl\e date of his purchase, purchaser 

is not entitled to recover the amount from a former jMtlnifiar, as rent 

alwa 3 r 8 a first charge, and the purchaser takes the subject to the cruing before 

liability to pay the arrears of rent (Maharani l)a»ya v. Httrewfro Lall Hoy ' 

Ckowdhury^ 1 C. W. X., 458). The same view was taken in the cose of ^ ” ** 

Manindra Chnntfrtt Nandy v. Jamahir Kvmari (1. L. R.. 32 Cal., 843). In 

that case, A mortgaged a certain inlnk to B, who brouglit a mortgage suit and, 

in execution, brought the profierty to sale, and l>ought it himself. In the 

meantime, the rent due to the saruimiar had fallen into arrt'ars, and thcf 

zamindar obtained a decree for the rent due for tlie [leriod antecedent to the 

confirmation of the sale at which the mortgagee, had purchased the pro(ierty 

and, in execution (hereof, advertised the itatni for sale. 'Fhe mortgagee, to 

save the piO|M?rty, paid in the amount of the decrfM\ and afterwanls siuhI the Nora iiiort- 

mortgagor for contribution, lidd that a mortgagee, who purchases a pHni 

at an execution-sale, is under a legal liability to pay the rent due u|K>n the 

property at tlie time of the purchase, and cannot, therefore, claim, under 

8. 69 of the Contract Act, contribution from the mortgagor. “It is 

obvious,' ' observed tlie Judges, “that the plaintiff Inung under the legal 

liability to |Uiy the rent that was due ujion the pioiKU’ty, wlien he made the 

purchase, could not lie regarded ns a fierson who, under s. 69 of the 

Contract Act, w'as entitled to cull U{K>n the defendant to make good the 

amount he paid. It may well be said that the defendant having been in the 

enjoyment of the rent and profits of the projierly during the (Hn’iod in 

question, is liound in equity to make good what the plaintiff paid for him : 

but wo do not know w'hether the plaintiff when he made the purchiiscn 

subject to the liability of paying tlie rent then due, diil not succet^d in 

making the purchase at a low'er prkft^ than he would have had to pay, or 

anybody else would have paid, if tlie projierty were sold free fiom such 

liability. If lie, by reason of the liability existing u|X)n the property, 

purchased it at a less price, it is not equitable that he should be entitled to 

call upon the defendant to make good w'hat he had to pay in order to free 

the property from such liability." 

Notice that in a suit for eontiibulion, wliere a joint decree cannot be In ajiontri- 
passed, the specihe liability of each co-sharer must lie not only alleged, but joint 

clearly established (Pitamhar Chmkerbuity v. Bhairah Nath Pnlil^ 15 W. K., cannot he 
52). passwi. 

When a pafnt, sold for arrears of rent, is purchased by one of the co-patni- Umltation. 
darSf defaulters, the sale is not absolutely void, but only voidable, and tlie 
property would remain in the purchaser until the sale is avoided. A suit, 
therefore, brought, after such avoidance by the purchaser, for contribution for 
aneara of rent paid by him, wliile in possession, against his co-pafnidars, would 
not be barred if brought within 3 years from the date of the avoidance. Time 
begins to run from such date and not from the date of payment. Art. 81 of 
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the Limitation Act would apply. {MaUingini Dd^ya ▼. Prosonnomoyi Dehpo, 
2 C. L. J.» 4&n.) 

Equity between co-sharers, — A patni taluk being about to be brought to 
sale under Regulation VIII of 1819, the agents of the sharers were in attend* 
anoe at the Collectorate on the day of sale, prepared to pay the rent due. 
Two of the agents (Q k B) happening to be out of the way at the time the lot 
was about to be called up, the third (A), without informing the Collector 
or zamindar’s agent of their intention to pay, or giving notice to the others, 
purchased the patni. It was held that K^s act was one . of bad faitli, and 
that the four annas shareholders, whom he represented, could not in equity 
be allowed to benefit by adopting the fraud, and that, although as between 
the Collector, the zamindar and the- defaulting pafntdars, the sale was valid, 
it was void so far as it created a title in favour of the four annas share- 
holders. A, it was observed, must be treated as having made the purchase 
on account of, and as trustee for, tw'elve annas shareholders (Koylash Chandra 
Banner jee v. Kali Prosunno Chwvdhury^ 16 W. R., 80). 

Payment to he made to whom, — The payment can be made either (1) into 
Court or (2) to the zemindar. It can be made into Court only either by a 
** Udukdar of the 2nd decree under the provisions of s. 13, or by a patnidar 
applying for a summary investigation under cl. 2, s. 14. In any other case 
the payment must be to the zamindar, there being no provision in Regulation 
VI II of 1819 ein])Owering a patnidar to bring money into Court except in the 
case provided by cl. 2, 8.14. Thus, where a dar patnidar sued to recover, 
from the patnidar^ the amount which ho had paid to the zamindar on 
account of the latter, but which was not sufficient to stay the sale, it was held 
that the patnidar is not liable to make good tJie darpatnidar^s payments 
to the zamindar, insufficient as they were to stop the sale of the patni, and that 
such payments must be made under the law into Court (Mirza Mahomed 
Hossein Ali v. BalcarvUa, 6 W. R., 84). The direction in s. 13 of Regulation 
VIII of 1819, that money paid into ‘*Court*’ by a talukdar in order to stay the 
final sale shall be deducted from any claim of rent that may at the time be 
pending on account of the year or months for w'hich the notice of sale may 
have been published, is satisfied by payment, not into ‘‘Court," but to 
the zamindar. If a strictly literal construction were put upon the words 
"into Court," no payment effectual to stay the sale could be made, for 
<< Court* * has nothing to do with the sales, which are managed by the Collec- 
tor {Tarinee Debee v. Shama Charan Mitter, I. L. R., 8 Cal., 964). In 
Kristo Mahon Shaha v. Attahuddin Mahomed (15 W. B., 560), again, an 
instalment of rent having been due from certain patnidars, a proclamation 
was issued, under the provision of Regulation VIII of 1819, 6xing the day of 
sale. <. Before the day, a sum of money sufficient to cover the arrears was 
deposited in the Collectorate by one of the patnidars, the payment being 
m^e to the Collector's accountant, who gave a receipt iot it ; but no inti- 
mation of the payment was given to the Collector or to the zamindar. Ac- 
cordingly the sale proceeded, and the patnidars now sued to have it annulled. 
Hdd (Mitter, J., dissentiente) that there is notliing in ReguliMion VIII of 1819 
which empowers a palnidar to make a deposit either in the Judge^s Court or 
in the Colleotorate befm the day of sale, or which gives to such payment, if 
made, the effect of a payment to the zamindar or to his agent, and that the 
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plaintiff had no ground to ask for relief on any principle of equity. It is 
not competent to a defendant to bring money into Court privately and secretly^ 
on an ex^parU application, and without giving notice to the plaintif! either of 
his intention to pay, or of the fact that the money has been |Miid into Court 
and may be taken out by the plaintiff. Macpherson, J.. ol»erved in this 
case : — “For the zamindar and purchaser, it is contended (and it apfieara to 
me rightly) that the patnidara are not entitled to treat the payment of the 
money into Court as a payment to zamindar, and that, therefore, tlie balance 
claimed by the zamindar did remain un|>aid at the time of the sale, which 

consequently cannot be impeached There is nothing in Regulation 

Vin of 1819 which either expressly or impliedly declares that a payment such 
as the patnidara in tliis case made shall Ite deemed to Ix^ payment to the zamin- 
dar. It is expressly declared tliat the * tfdoahdars of the second degree * 
may stay the sale by paying into Court the money declared due on the day of 
sale, or lodging or depositing the money antecedently for the purfiose of 
eventually answ'ering any demand that may remain due on the day fixed for 
sale. . . .There is no such declaration as regards patnidara or lalwilcdara of the 
first degree. On the contrary, the language of Regulation VIII shows rather 
that the only case, in W'hich it w as contemplated that the patnidar was to bring 
the money into Court, was that provided for in cl. 2 of s. 14, the casf* of the 
zamindar' 8 demand being contested, and the fatinidar applying for a 

summary investigation As to this clause (cl. 1. s. 14), 1 think that its Cl. t, s. 14, 

proper interpretation is tliat the sale is not to be stayed or [K>st|)oned on any 
account, unless the amount of the demand l»e lodged in the sense in which 
alone the word lodged is used in Regulation VIII, i.r., lodged by a ' tahtokdar 
of the second degree ’ under the provisions of s. 13. or lodged by a ftatnidar 
applying for a summary investigation under cl. 2 of s. 14. Tht'^ word lodged 
as used in ol. 1 of s. 14, has, to my mind, no legal meaning save such as is to 
be gathered from the use of the word in s. 13 and in cl. 2 of s. 14. If the w'ord 
‘"lodge" in ol. 1 of s. 14 is read in tliis limited sense, there is atisolutely no 
ground for saying that Regulation VIII anywhere contemplated the patnidar^ a 
bringing into Court the arrears claimed by the zamindar except in the one 
case provided for by cl. 2 of s. 14. There toeing thus nothing In the Regula- 
tion which makes a payment into Court of iteslf a payment to the zamindar, 

I think it is impossible to say that, under the circumstances which occurred 
in this instance, the balance claimed by the zemindar did not remain unpaid 
upon the day fixed for the sale." 

The Board of Revenue have laid down the following rule on the subject : Board's Rule. 
Golleotors should not receive payment of arrears due from patnidara. Such 
pa3rment should be made to the zamindars direct, except when a patnidar^ 
a iaJhMat of the first degree, contests the demand of an arrear made by the 
zamindar, in which case deposit must be accepted to stay the sale. This 
ruling doen not affect darpatnidarat who came under the provisions of cl. 2, 

8. 13 of the law (see Rule 5, Part III, section VIII, p. 114 of the Board's 
Manual). 

Sow adauid the amouni lodged be dealt with . — ^The money lodged 
ol. 2of this section by the paXnidar applying to a summary investi|pktio& is to eaedliiit. 
be held In deposit «n til the enquiry made by the CoUeotor is decided, and not 
nnifl thedeoiBion of the CIfil Oourt (if a suit is institoted) is obtained. If the 
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Collector Unda on summary enquiry the patnidar^s objection invalid, be should 
pay the amount over to the zamindar who will take it subject to hie liahUitj 
to a civil suit. If, however, the Collector decides in favour of the patnidar, 
he should return the amount, or such portion of it as he may determine, to 
the patnidar (Board's Miscellaneous Proceedings of 23rd July, 1881, No. 102, 
Collection 7, File* 2706 of 1881). 

When may a sale he stayed . — We have seen that a sale may be stayed in 
two ways, viz., (1) by an under-tenant paying, on the date of the sale, 
amount claimed to be due before the lot has been called up, or by lodging a 
sum any day before the sale ; and (2) by a patnidar, who contests the arrear 
under cl. 2 of s. 14 of Regulation Vlll of 1819, lodging the amount after the 
lot has been called up for sale. A question was raised as to w'hether a Col- 
i^’in^d^nito-^ lector is competent to postpone the sale of a patni taluk for any period with 


Two ways of 
staying a 
sale. 


ly stayed. 

Board’s Pro* 
ceedings. 


the consent of tlie zamindar. The Boanl ruled that the sales of patni tenures 
cannot be postponed as the law is imperative on this point. — (Board's Miscel- 
laneous Proceedings of the 1st October, 1852, Xo. 20). A Collector refused 
to stay the sale of a patni taluk, on the ground that the agent of the zamindar 
(who had previously insisted on the sale ))roceeding) asserted that he had 
received the balance, although he had not quitted the Court or communicated 

The Commissioner justified the Collector's 


A sale must 
be stayed on 

anyone during the interval 


agent. 


Board's Pro- 
ceedings. 


action by quoting cl. 2 of s. 14. The Board Iteld that the Collectoi had acted 
illegally, and that, when tlie agent declaied that he liad received the balance, 
it was not for the Collector to decide upon the truth or falsity of the state- 
ment. It was sufficient that it had been made, and, on the strength of it, the 
sale should have been stayed. They also pointed out that the clause luferred 
to by the dJoinmissioner had no bearing, os in this case the arrear had not 
l)een contested in a summary suit (Board's Miscellaneous Proceedings of 17th 
April, 1857, No. 11). The Board declined to interfere in an appeal against 
the order of a Commissioner, upholding that of a Deputy Commissioner, who 
had decided to put a [tatni up to sale if the arrears claimed by the zamindar 
were not paid down, notwithstanding the pendency of a suit in the Civil Court 
for abatement of the rents claimed. But they observed that the Deputy 
Commissioner should have made an award. The order, that the sale could 


Sale may 
proceed 
although 

for^eTabato- ^ stayed if the arrear demanded was lodged, could not be called an 
ment of the award. Further, it was brought to notice that the amount of arrear had been 


rent claimed 
pending in 
Civil Court. 


lodged. Lodging the arrear demanded is the condition imposed on all objec- 
tions to proceedings of the zamindar, but when the objector is the defaulter, 
the question as to sale or no sale has to be decided in a summary investigation 
by the oOicer presiding and his award is final (Board's Miscellaneous Pro- 
ceedings of 1st August 1865, No. 22). 

Payment of costs . — ^If a zamindar refuses to accept payment of the 
arrear on the ground that the amount tendered does not cover his costs, 
and insists upon the sale of the paini tenure, the Collector must sell on the 
wminda^ by jutmindar's responsibility, but there can be no doubt that the Qvil Court 
would set such a sale aside. If, however, the zamindar accepts the tender « 
of the arrear, but calls upon the Collector to proceed with the sale on the 
ground that the costs have not been paid, the Collector should refuse to sell 
(Board's Misoellaneous Proceedings of 11th September, 1880, No. 146, Col- 
lection 7, File 2332 of 1880). The Collector cannot refuse to abstain from 
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«ale on ^ the ^und of non-payment of expenaea (Board'a Miaoellaneoua 
Piooeedinga of 19th April, 1873, No. 73). It waa held by a Obrnmiaaioiier 
that a xamindat's agent is not entitled to charge a peUnidar fees for filing 
a petition against him, when the patnidar pays in full tlie amount due by 
him before the sale day appointed under this Regulation, and when there is 
no dispute as to the amount due by the patnidar. The Board oonourred in 
the view that no expenses could be recovered, but held that this section allows 
by implication the payment of arrears of rent to \>e made on the day fixed 
for the sale (Board's Miscellaneous Proceedings of 28th December, 1872, 
No. 146.) 

Summary investigation . — A fMlnidar may apply for a summary investi- 
gation, at any time witliin the period of notice, in oases where he may contest 
the zamindar's demand of any arrear. Observe, however, that although 
this investigation is held in a summary suit, the sale is not to be stayed till 
that suit is decided {Kistomohnn Shaha v. AfUtboodeen Mahomed, 16 W. H., 
560). A Collector {K>stponed the sale of a patni tenure, pending the deci- 
sion of a summary suit brought by the patnidar contesting the zamindar's 
claims. The Board ruled that the Collector was not com[)etent to ftostpone 
the sale, and to decide the summary suit after the date fixed for the sale. 
As no award had been given on the day of the sale and the cose was still (lend- 
ing, the Collector had no option but to proceed with the sale on the zamindar 
insisting on the demand and on his (the zamindar's) resi^onsibility, as the 
amount claimed had not been lodged by the patnidar as required by ol. 2 
of s. 14. If the Collector was of opinion that the sale could not proceed be- 
cause the zamindar did not file the patnidar' s kahidifat, the case ought to have 
been struck off on the day of the sale (Board's Miscellaneous Proceedings 
of 10th March, I860, No. 15). A Commissioner of a Division enquired whe- 
ther, upon proof of a taluk not lieing saleable under this Regulation, the Col- 
lector can stay the sale or entertain any objection based upon the nature of 
the ialiik and urged before the sale actually takes place. The Board held 
that, under this section, the Collector may take up points connected not only 
with the amount of the claim, but with the saleable character or otherwise 
of the tenure, and that he is warranted in cases of doubt to call on the za- 
mindar to show that he is only entitled to make the application provided 
for in section 8, and to produce the engagement in which the right of sale 
is reserved (Board's Miscellaneous Proceedings of 3rd June, 1863, No. 92). 
A petition was presented to the Board against the orders of a Col- 
lector and of a Commiasioner ordering the registration of the name of a 
certain person as the proprietor of a mahal, and striking off the case instituted 
by the petitioners for realisation of patni rent. The Board observed that the 
patni law was not relevant to the question of title lietween the two zamindars 
claiming the right to have the notices Issued for the sale of the ftatni tenure, 
and ruled that the Collector was not warranted, or empowered by the law, to 
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entertain and decide such questions on the day of sale, that he should 
have issued the notices on the petition of both the parties, and if ho could 
not decide the mutation case pending before him, previous to the date 
of sale, he should, if any objection had been offered by the patnidar to 
the demand of either claimant, have called for the kabsdyats, and other 
prool, and by a summary enquiry have tegulated the ulterimr prooeas of 
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sale. li no objectioa had been made to the demand of either p^y and 
the arrear still remained due, the Golleotor should have prooeeded to sell 
on the petition of the party registered in his office as the proprietor,' 
leaving Uie question as to the right of sale, Ac., to be contested and settled 
in the GivU Ooqrt (Board’s Miscellaneous Proceedings of 19th February, 
1858, No. 13). 

Collector Notice that a Collector cannot review his own award in a summary suit, 

ward! It has been ruled by Government that a Collector cannot review his own 
judgment in a summary suit, nor can the Commissioner or the Board author- 
ize him to re-investigate a summary case, w'hen once decided (Board’s Circu- 
lar Order No. 4 of March, 1849). A petition was presented to the Board 
against the order of a Commissioner confirming that of a Collector by which 
the latter officer set aside, of his own authority, a former award of his passed 
in a suit for the recovery of arrears of rent under this Regulation. The Board 
Board’s Pro- held that the Collector is not authorized to review a summary award which 
ceedings. made under this section. Because there is no appeal against such an 

award, it did not follow' that the Collector can alter an award once made. 
If injustice was done by the first award, the constitutional and proper remedy 
to the injured party is a suit in the Civil Court. In the present case, the 
Board rejected the appeal as no action on their part would revive the 
relations of the two parties as they were on the day of the Collector's award 
(Board's Miscellaneous Proceedings of 18th July, 1865, No, 20). 

A iMitnidui* Reversal of the sale , — If the sale h&s actually taken place, the only reme- 

su^t to*i’ever«o ^ ^ patnidar is to bring a suit for a reversal of the sale and for 

damages. The grounds, on which a sale may be set aside, are the non- 
publication or irregular publication of any of the notices (see notes under 
8. 8) or any other cause, e.g., want of arrears. If there was no arrear of 
rent at the date of the sale, w'hether notice of the fact had been given to the 
Collector or not, the sale must be set aside. A summary enquiry as to the 
fact of an arrear may indeed be made, but it is not imperative on the 
patnidar to demand such an enquiry : he may reserve the question for a 
regular suit, and, if it appears that there was no arrear, the Court is, under 
cl. 1, s. 14, to take care that the purchaser is indemnified against loss accruing 
by reason of the sale being in consequence set aside {Samp Chandra Bhow- 
mik V. Rajah Periah Chunder Sing, 7 W. R., 219 ; 3 R. C. A C. R., 148). 
See also Ramsona Chowdhvrani v. Sonamah Chaudhurani (3 C. L. J., 658). 
Inadequacy of price is, however, no ground for setting aside a paini sale 
regularly held. The sale does not compel bidders to give a fair price ; it 
is sufficient if notice is given to intending purchasers that the sale is going 
to take place (Mungazi Chuprasi v. Shiba Sundari, 21 W. R., 369). 

Who ean sue to sei aside the saU , — An unregistered defaulter, or an unregis- 
tered Co-sharer of the defaulter, may bring a suit to set aside the sale in the 
f yjtef or un- proper Court and on full valuation, and may be entitled to a decree on a suffi* 
^ooHihiu^of a made out A patni uUuk, having been purchased at a sale 

defaulter for arrears, was subsequently, by private sale, transferred to the plaintiB 
nay sue. ^ 1 ^^^ however, omitted to get his name registered as a pafnafar. lliereupon 
the zamindar sold up the paini a second time and bou^t itnp himerif» The 
plaintifF then sued to have the sale set aside^ and it wm Md that^ as the 
plaintiff had omitted to have his name registeced an^ hl4 not shown that 
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he had taken any steps to get his name registered, he was not in a position to 
sne to set aside the sale {OoMain Mongol Doss v. Balm Bog Dhanpat Sing 
Bahadur, 25 W. R., 152). In* Baj Narain MiUer r. Ananta LaU Monthd 
(I. L. R., 19 Cal., 793), however, it was held that the palintiffs, wiio were 
de facto and d^ jure patnidars in the room of their deceased father, were 
entitled to maintain a suit to sel aside a paint sale, altliough they were not 
registered as patnidara, section 14 of the Regulation expressly giving the 
right to sue to any party desirous of doing so. So also in Ckundtr Perahad 
Bog V. Subhadra Kumari Shaheba (I. L. R., 12 Cal., (122), where the 
plaintiff, an unregisterd proprietor of a paint tenure, sued to set aside 
a patni sale, held under Regulation VIII of 1819, in consequence of certain 
irregularities, it was ruled that ho was entitled to sue for a reversal of 
the sale under the provisions of s. 14 of the Regulation. ** It seems to 
us.” observed the Judges. ” that the words ‘any fterson desirous of 
contesting the right of the zamindar ' (in cl. 1. s. 14) are wide enough to 
include a person in the position of the plaintiff who is interested in the main- 
tenance of the tenure which he holds It seems to tis that, although the 

zamindar is not bound to recognize any one except the registered tenant in 
any proceedings taken w'ith reference to any matter connected with the tenure, 
it is nevertheless open to any person interested in that tenure, or, as the law 
puts it, ‘desirous of contesting the right of the zamindar,' to sue him on 
account of any illegal aot by which his rights may have l^een affected in ix^s- 
pect to that tenure. If it were not so, a neglect to register might entail nn 
absolute forfeiture.” Again, where a patni sale under Regulation VIll of 
1819 was set aside by the Lower Court on the grounds, inter alia, that the pro- 
clamation of sale was not served according to law, and that the profierty had 
1)een sold for an inadequate price, and where it was contended, on apfieal. 
that, even if the Lower Court was riglit in the conclusion of fact at which it 
had arrived that the advertisement of sale was not served, still this suit could 
not be maintained because the plaintiff, although he was interested in the 
jMMtni, was not, and never had been, registered in the aheriMa of the zamindar 
as the owner of the patni, and that without such registration the suit 
could not, under the provision of the Regulation, be maintained, it nn** 
held that the section indicated that it was the intention of the legis- 
lature that a suit of this kind might Ije maintained by a person otlier than the 
registered proprietor of the patni. (Joykriahna Bandopadhya v. Sarfanneaan, 

I. L. R., 15 Cal., 345). The question as to the exact position of an un- 
registered painidar in such cases was discussed in this case, and Petheram, C. J., 
who deliveied the judgment of the Court, observed ; — ‘‘An objection is made 
as to the form of the decree, and tlmt objection is that the decree, in effect, 
puts an unregistered assignee in possession. That may or may not be the 
case, but what the parties are entitled to, after this sale is set aside, is that 
they are entitled to be reinstated in the same position as they were in before ; 
and if, as a matter of fact, the assignee was in possession as before, it may be 
that, so far as the landlord is concerned, his possession was only the posses- 
skm of the assignor ; but if he was in possession by some arrangement with tion ef im 
the paimdar, I think he Is entitled to have the sale set aside, and that the 
effect cd setUng aside the sale will be that the parties must be reinstated in nnch cases, 
their original position. If he was in p osses sion before, he will be in p os s ess i on 
BL 10 
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again ; lmt» until he is tegittered, he oannot be in poesession ae a tenant 
to the camindar. Hia posaesaion will be that of a ptUnidar^ whether jointly 
with him or under aome arrangement with him ; but hia rights are to be re- 
inatated in the poaiticm he waa in before the aale took place.** 

Similarly, ope of aeveral co-owners of a paint iaiuk alone can institute 
a suit to set aside a patni sale as contemplated by a. 14 of Regulation VIll 
of 1819, provided the purchaser is made a party and the whole sale is sought 
to be set aside {Qaudadhar Sircar v. Khaja Abdul Aziz, 14 C. W. N., 128). 
So also can an undertenure-holder, whose tenure is voidalile on the sale (An- 
noda V. Erskine, 12 B. L. B., 370 ; 12 W. R., 68), and a mortgagee. The 
latter has this right even if a notice under a. 167 of the Bengal Tenancy Act 
annulling the mortgage, has been served on him (Brij Kumar Roy v. Dhanuh- 
dhari Eaui, 10 C. W. N., 976). 

Who can reverae the sale , — ^The Commissioner has the power to set aside 
a sale held under Regulation VIlI of 1819 on the ground of irrelevancy of 
law or procedure, or on proof of pajrment of the entire rent before the date of 
sale. (See s. 13, Act VllI of 1865.) Besides this and the remedy by a sum- 
mary investigation before the sale, the defaulter, or any party interested in 
contesting the validity of the sale, may sue the zamindar and the purchaser 
in a Civil Court for a decree for the reversal of the same. The Board have 
ruled that no appeal lies to a Commissioner under s. 13 of Bengal Act VIII 
of 1865 against the sales held (without decree obtained) under the summary 
procedure of Regulation VIII of 1819. On the same ground they have held 
that the powers of revision given to Commissioners and to the Board by s. 14 
of the Act apply only to sales of under- tenures after decrees obtained. Com- 
missioners are, however, to take notice of any irregularities which may come 
to their notice with regard to such sales, with a view to preventing the repeti- 
tion of them. (Rule 6, section VIII, Part III, p. 114 of the Ifanual.) 

Where should the suit be brought . — See s. 19 of the Civil Procedure 
Code. A suit to set aside a sale held under the patni Regulation may be 
brought in any one of the several Courts in whose jurisdiction the property, 
or a part thereof, is situated, although the sale was held in the Colleotorate 
of a district other than that in which the suit is to be brought (Bent Madhab 
Daaa v. Jotindro Mohan Tagore, 11 C. W. N., 765). A patni was sold in the 
Colleotorate of Burdwan and a suit was instituted to set aside the sale in the 
Court of the Sub-Judge of Hooghly in whose jurisdiction a portion of the pro- 
perty was situated. The Court returned the plaint for presentation to the 
proper Court. The plaintiff took it back and presented it to the Burdwan 
Court : Held that, having regard to the action of the plaintiff in presenting 
the plaint to the Burdwan Court, i.e., in accepting and acting under the order 
of the Hooghly Court, it is not open to him to appeal from the order returning 
the plaint. (idtdL) 

The pumhaoer muat be indemnified . — ^The zamindar as well as the pur- 
chaser Is a necessary party in a suit for the reversal of a sale. If the sale be 
set aside by the Civil Oourt, the zamindar Is liable to pay full costs and ' 
damages and also to indemnify the purchaser against all losses. Thus, where 
a patni sale was set aside under s. 14 of Regulation VIII of 1819, it was ob- 
served that an auetion-purchaser is entitled to be indemnified, a^ he is not 
indemnified if he simply geta back his purohase-mcmey without interest It 
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WM hM^ therefore, that he was eotitled to get back the purohaae-money with He is entitled 
iiitereet (iBejoy Chand MaJUab v. Amriia LaU MuUneriee^ 1. L. R,, 27 Cal„ ^ 

208). Similarly, where a paM sale was set aside on the ground that no no- 
tice, as required by the Regulation, liad been served, and the Lower Appellate 
€ourt had refused to make an order, for the refund of the puroliaae-moasy^ 
the High Court, in special appeal and with reference to s. 14, cl. 1 of the R»- 
gulation, declared the purchaser entitled to a refund with interest {Mobmmk 
AU V. Ameer j 4I», 21 W. R., 252). Again, where the sale of a paini for default 
was reversed on the ground of the notice not being served properly as required 
by the law, the purchaser was held to be entitled, under s. 14, to a refund of ^ 
his purchase-money and to recover his costs from the zamindar {Baikanta Naih ^ 

Sing V. Maharaj Dheraj Mahtab Chand Bahadur, 17 W. R., 447). Finally, 
wliere a zamindar sells a paini tenure for arrears of rent, and the sale is after- 
wards set aside, the purchaser can, under Regulation Vlll of 1819, require entitled to be 
the Court to compel the zamindar to indemnify him on account of all pay- fo^ 
ments of rent, which he may have made ; and if he does not do so, he cannot of i^t. 
eet up his loss in answer to a liability which he has incurred (Tara Chand v. 

Ba/ar AH, 1 C. W. N., 36). 

The remedy prescribed in this section is perhaps the only remedy to Doubtful if 
which an auction -purchaser is entitled. In Jiadha Madhav SamanUi v. Sa«U pinchawr 
Bam (1. L. R., 26 Cal., 826), where a payment of rent had been made by an 
auction-purchaser after the decision of the first Court In a suit, brought by the defaultiog 
defaulting pafnufar, declaring the sale invalid, and during the pendency of umlei^t.'^tlllof 
the appeal preferred not by liim, but by the zamindar, it was held that the tbs Contract 
remedy which the auction-purchaser had, after the reversal of the sale, to be 
reimbursed by the defendant under s. 69 of the Contract Act was not curtailed 
by the provisions ofs. 14 of Regulation Vlll of 1819. ** This (t.r., s. 14),' ' 

observed Bannerjee, J., no doubt provides for the auction-purchaser, in 
the event of the reversal of the sale, being indemnified against all losses that 
may have been sustained by him, and the remedy is to be at the expense of the 
xamindar, at whose instance the sale was brought about. But it does not say 
that the remedy prescribed is to be the sole remedy to which the auction-pur- 
chaser is entitled, notwithstanding that, by virtue of any other provision of 
law, he may be entitled to a remedy against any other person than the 
zamindar. If then s. 69 applies to this case, and, as I have said above, it does 
apply to it, and the plaintiff Is, in consequence, entitled to be re-imbursed by 
the defaulting patnidars, who were bound to pay the money, the provisions of 
8. 14, Regulation VIII, cannot, in my opinion, stand in the way of the plain- 
tiff's obtaining such relief.' ' This view has, however, been questioned in the 
•case of Nagendro Nath Pal Chowdhury v. Chandra Sekhar DaUd (6 C. L. J., 

69). In that case, a paini tenure was sold for arrears of rent and purchased 
by the plaintiff, and rents were paid by the plaintiff to the zatnindars ami 
aooepted by them. The paini sale was afterwards set aside at the instaSMO 
of the defaultng painidars, on the ground of irregularities committed by 4ha* 
zamindazB. It was hdd that the plaintiff was entitled to receive back 
m«mey paid by him as rent from the z am i nd ar s to whom he had paid it, and 
who wena not entitled to retain it. The plaintiff, observed Rampini, J«, 
when he made the payments, made them for Mmself and not for the dehtoltlng 
JMdtudaiB, and he cannot be regarded as a person interested in the paymant' 
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of money for another within the meaning of s. 69 of the Contract Aot» and 
it is doubtful if he is entitled to recover the amount from the defaulting 
painidara. The view, which Woodroffe, J., took, was that the subsequent 
reversal of the paint sale must be taken to be that, when the payment was 
made, it was so^made under a mistake, though the ciioumstances, which made 
the payment one by mistake, did not take place until afterwards. 

^ The auction-purchaser need not bring a fresh suit to recover his dues, 

chaser n^ * decree of a Court, reversing the paint sale on the ground of non-service 


w^t bring of due legal notice, should make allusion to the return of the purchase money, 
his dues. decide whether the purchaser is entitled to obtain further damages 

and oostci {Shaik AhdvUa v. Vmed Ali^ 6 W. R., 321 ). When it is decreed that 
He may pro- the purchaser may locover the purchase- mone/ from the zamindar, the pur- 
^ton^when to execution without a fresh suit (PredaU Oostcami v. 

decree is Oyan Tarungini, 13 W. R., 161). Notice that if the purchase-money is in 
deposit in the Collectorate and the zamindar fails to assist the purchaser in 
recovering his dues, he is liable for intei'est on the entire sum. With 
^bllTtoin- reference,’* observed Kemp, J., in Preolf ill Goa^vnmi v, Oyan Tarungini^ (13' 
terest If he W. R., 161), to the second objection, namely, that, even admitting that the 
pm^hamr^in^ decree can be executed, the social appellant should only be held liable to pay 
recovering interest on the 82 Rupees which eighty -two took out of Court from the surplus 

his dues. proceeds — we think that there is no ground whatever for this contention. 

The s()ecial apfiellant was l>ound to pay to the special respondent the sum 
of Rs. 725, tlie amount of the purchase- money. He ought either to have 
done so by a cash payment, or, if the money was in deposit at the Ck>llectorate 
and available for the pur(X>se of paying the purchaser, to have moved the 
Court to send for the money, or otherwise to have assisted the special respon- 
dent in recovering liis just dues. It was not the business of the special res- 
pondent to have applied to apply to the Collector for that sum, and any 
application that he might have made would probably have been unsuccess- 
ful without an order of the Civil Court. The special appellant has only him- 
self to thank for tliis accumulated amount of interest. This would not have 
taken place, had he }iaid the money under the decree or put the special res- 
pondent in the way of recovering the sum due by a timely application to the 
Civil Court to direct the Collector to place the surplus sale-proceeds at the 
disposal of the special respondent.” 

Patnidar Poaition of the painidar when the sale ta set aaide, — When the sale of a 

liable to pay is ®®t aside and the patnidar is restored to possession, he is liable to pay 

arrears. the rent for the period during which he was out of posession. A patni was 
sold under Regulation VIII of 1819, the painidar was ousted and the pur- 
^ohaser put into possession. The sale was subsequently set asi<te, and the 
■t^aamindar brought a suit for the recovery of rent, on the patnidar being res- 
u;baied to possession. Held that, upon the setting aside of the sale and the 
laitoration of the patnidar to possessioa, he took back the estate subject to the 
oi^gation to pay the rent, and the arrears claimed must be taken to have 
become due in the year in which the restoration to possession took plaoe- 
(Rdat Somomoyi v. Shoahee Mvhhu, 12 M. L A., 244 ; 2 B. L. B.» P. C., 11 
11 W. R., P. cl, 5). 8o also in Dhanpat Singh v. Saraamdi Miamin (L L. 
R., 19 Cal., 267)» which was a suit by a zamindar Sfgainst his pednader for 
* arrears of pdfat rent for the years 1294»95 and 96, it appeared that the 
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painidar had been out of possession during a portion of that period, and 
that the umindar liimseU had been in possession, having purchased the 
tenure at a sale held in proceedings instituted by him under the Regula- 
tion. It appeared, however, that the sale had l>een set aside, owing to 
the proceedings having been instituted against the predecessor of the^ 
patnidar who was then decul. and thereupon the zamindar gave notic^e to 
the patnidar to retake {lossession. which he accordingly did. During the 
time the zamindar was in possession, he himself collected some of the rent. 

The lower Court dismissed the claim for rent for the period during which 
the plaintiff was so in possession on the ground that he was a wrongdoer 
and trespasser, and that, consequently, the defendant could not lie lield 
liable for rent during that period. The High Court, however, heM that there 
was no reason for refusing the plaintiff a decree for such ai rears, lis. upon 
the authority of the decision in Rani Sornopmyi v. Shodiee Mukfu^e Burtnonm 
(12 Moo., L A., 244 ; 2 B. L. H.. P. C.. 11 ; 11 W. R.. P. C., 6), the plaintiff 
could not bo treated as a trespasser, and that he was entitled to recover 
the actual arrears outstanding for the perio<i in question, but not the 
interest thereon. Where, however, there is a sulistantial interference by 
the landlord with the tenant's enjoyment of his tenure even thougli there 
is no complete eviction, and the interference is not (nnid the tenant is 
entitled to a suspension of the rent for the period du ring which tliere was 
such interference. (Mahomed JeauUya Men v. RuUieannesm Bibi, 14 C. \V. 

X.. 446.) In tills case, J auction- purchased a darpatni with fiower to annul 
incumbrances and served notice to quit on the seiKitnifhtrs^ who refii8e<l to 
yield possession. On J attempting to take forcible [lossession, criminal But not when 
proceedings ensued, as a result of wliich the nejuitni was attached under 
s. 145 of the Criminal Procedure Code on the 3rd of Octolier, 1902. The land feroni'e with 
attached was subsequently let out to an ijaradar who paid rent f-o the 
ftatnidar and deposited certain sums as ijara rent in the Colloctorate. Some xainiiidar. 
of these sums deposited were withdrawn by J as darpatnvfar. In 
1906, the mjminidarA obtained a decree establishing their septifni title, and, 
in pursuance of that decree, withdrew some of the ijara rent that was deposited 
ill the Collectorate. In a suit for rent by J against the Bepalntdam for the 
Ijeriod during which the property was under attachment, it was heh/ that the 
circumstances constituted such substantial interference by the landlord with 
the tenant's enjoyment of the tenure as disentitled him to recover rent Icr 
that period, and that, on the facts of the case, it was not such bond fide inter- 
ference without prejudice to the tenant as would entitle the landlord to re- 
ceive rent. It was on the ground of maid fide dispossession that this case was 
distinguished by the Judges from the case of Rani Bomomoyi v. Shoahee 
Mukhee Burmonia (12 Moo., I. A., 244 ; 2 B. L. R., P. a, 11 ; 11 W. R., P. 

5). They said: ‘'It has been contended on behalf of the plaintiffs 
(appellants) that, in attempting to take possession of the sepaini, they were 
acting in the bond fide belief that they had a right to do so. and that they 
were justified in so believing, as they had purchased the darpalni tenure at 
a sale in execution of a decree for tent due thereon, and the sale-certtfioirte 
expressly empowered them to annul all incumbrances. In support of tifis 
contention lelianoe has been placed on the case of Rani w. 

Shotkee Mukhee. In that case, the zamindar was held entitled to leoovfw 
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from the paJMdar rent for the period during which the lattw was out of 
p o ae ea eion in oonseqnenoe, no doubt, of the initial act of the mnindBr in 
putting in foroe, through the medium of the Collector, the summary fwovisions 
of Regulation VIII of 1819, for lecoTeiy of arrears of rent ; but t^ distinc- 
tion between that case and the present one is that in that case the zamindar^ 
when he applied to the Collector for sale under the Regulation, pursued 
the legal remedy provided in that behalf, though, in doing so, he inad- 
vertantly omitted some of the formalities prescribed by it, whereas in this 
case the plaintiff^ on being resisted by the defendants, attempted forcibly 
to take possession instead of resorting to a Court of law for redress. The 
dinct result of this unlawful act was that the defendants were thrown out 
of possession by the Magistrate. ‘ There is a further distinction, in that, in 
the Privy Council case, the patnidar recovered the whole of the profits of 
the paint for the period during which he was out of possession, whereas, in 
the case before us, the painidars received a very small portion of the profits 
for the four years during which they had been kept out of possession.'' 
When a sale of a paint is subsequently set aside, the zamindar is entitled 
to rent from the patnidar for the period intervening between the sale and 
Uable for rent wversal. If the patnidar has lieen dispossessed by the auction-purchaser 
tor the period during this period, he will be entitled to mesne profits from the latter 
■alewid*"* (Amrita v. Btjoychand Maktah^ 1 C. L. J., 77»). ^Vhe^e, however, a 

reversal. landlord without any justification refused to treat the purchaser as. his 

tenant and deliberately omitted to implead him as a party in the suit 
for rent, tlie whole of which had accrued due after the transfer and was pay- 
able by the transferee, it is not open to the landlord to treat the purchaser 

But not if * tenant, and make him liable for the rent that accrued due between the 
landlord re- date of the institution of the previous suit and the sale in execution of the 
fused to treat decree made thereunder (Oovinda Sundar 8inha Chowdhury v. Srihriahan 
tenant. Chakravarit, 10 C. L. J., 538). 

Mesne Profits, — When a sale is set aside, the patnidar, as we have already 
seen, is entitled to mesne profits. Where the sale of a patni under Regula- 
tion Vlll of 1819 is set aside at the suit of A, one of the co-sharers, it b not 
necessary for B, another sharer, to sue for the reversal of the same sale ; but 
B, or those who claim under him, are entitled to mesne profits for the time 
during wliich B was out of possession by the action of the sale in question 
{Tarini Proshad Ohose v. Banee Madhtib Pandey, 2 W. R., 248). A zamindAr 
granted a patni to A who granted a darpatni to B, The paint was sold for 
arrears of rent to C, who entered into possession, cancelled Ms darpatni, and, 
after two years of possession, granted a darpatni to D, In the meanwhib A,. 
the original patnidar, had the sale set aside in a regular suit brought for that 
purpose, and thereupon B brought a suit against D alone for mesiie profits. 
Hedd that D was entiUed to be credited with the amount of rent which he had 
paid to hb patnidar C and with the expenses of collection (Noffer AU v. Ra- 
meshwar, 3 C. L. R.; 28). Where a patnidar (purchaser at an anction-sab> 
iMPght a suit to set aside the defendant's darpedni lease on tiie ground that 
Hnmas collusive, and to obtain khas possession of the land, and where the lower 
Chnrt, holding that the darpatni was valid, refused the plaintiff's ^yer for 
Mnm possession, but awarded him mesne profits to the extent of tto rent 
payable to him by the darpatnidar, it was kM mesne profits could not bo 
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decreed against a darpaimdar nor can rent be decreed in a suit for ejectment. 

*«jriie appellant,” it was said, ** was found to be in band fide possession as a 
darpainidar. To demand mesne profits from him was to do away with this 
finding, and to treat him as a wrong-doer in illegal possession of land to which 
he had no title,’ ’ {Diffinjoy Neogi v. Jadub Chander Thakw, 8 W. R., 181). 

A was dispossessed by B who, six years after such dispossession, granted a 
point lease to C on payment of a premium. A sued both B and C for mesne 
profits. Held that C, the palnidar^ was liable to the extent of the profits 
taken by him from the land, and that whether he had anything to do 
with the ouster of A was immaterial (SriaUdhat Shah v. Maharaja Jagundtn^ 
dar Banwari Chbind^ 2 Sev., 310). Where a landlord {palnidar) and Ills tenant 
were defendants in a suit by the zamindar for setting aside the point, and 
both were, by the decree, made liable for the mesne profits which the tenant 
eventually paid out of his own pocket, it was held that the effect was to cancel 
all relations of landlord and tenant between them, and give the tenant a 
right to receive back what he had paid {Rakftal Moni Doeeee v. Brojendro 
Qopal Boy dr another, 23 W. R., 303). 

Form of Suil for the Reversal of the Sale. — ^The cause of action is the sale of Cause of 
the whole estate, and a suit to set aside the sale should be framed and valued 
accordingly. A paint taluk belonging to several co-sharers was sold for whole estate, 
arrears of rent. One of the co-sharers brought a suit in tlie Munsiff's Court 
to set aside the sale, valuing the subject-matter according to his own share, 
and making his co-sharers defendants. It was held that the suit could not lie 
maintained in this form, tliat the cause of action was the sale of the whole 
estate, and that the suit sliould have been framed and valued accordingly 
and brought in a Court in which the right of all the parties interested in 
setting aside the sale could have been declared in a single suit (Annoda Prosad 
Rat V, Erskine, 2 B. L. R., 370). The same view was taken in tlie case of 
Suresh Chandra Mukhopadhya v. Akkori Sing (1. L. R., 20 Gal., 746). In 
that case, certain patnidars having defaulted, their paint right was put up for 
sale by the zamindar under Regulation VIII of 1810, and purchased by the 
defendants. The plaintiffs being eepainidars of a portion of the lands let out 
in paint, were, after the sale, dispossessed by the defendants. The sepainidars 
brought a suit against the defendants, asking for the jwsstsssion of the mouzahe 
forming their aepatni, alleging that the notification of sale had not been duly 
served, and that the proceedings taken by the auimindar were bad, as they were 
taken in the name of the last deceased holder of the jjotni. The zamindar was 
made a party to the suit, but no relief was asked for against liim. Hdd that 
notwithstanding that the plaint questioned the validity of tlie sale, the suit 
was not one under s. 14 of the Regulation, no relief being claimed against the 
zamindar, and that the plaintiff’s only remedy was a suit under s. 14 of the 
Regulation to set aside the sale of the entire paint : the true cause of action 
was the sale of the whole estate, and the ^aintiffs should have framed 
and valued the suit accordingly, so that the rights of all the parties 
concerned could be adjusted in accordance with the spirit of s. 14 of the 
Regulation. It follows, therefore, that the sale of a paiwi cannot be tmnnet 
declared good or bad in part, but the sale of the whole taluk must be deelared 
stand or fall {Ram Charan Bandopadhya v. Dropo Moyi Das$i, ll W. bed 

R., 122). 
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Validity of Notice that the validity of a patni sale cannot be attacked collaterally 

|iale in a suit for ejectment brought by the purchaser or his representative in 

collatmlly. interest (Bam Sana Chowdhurani v. Sonamdla Chowdhuranit 13 C. L. J., 404 ; 

3 C. C. L., 658). The j^neral rule/’ observed the Judges in this case, ** is 
that a judgment rendered by a CSourt having jurisdiction over the parties and 
the subject-matter, unless reversed or annulled in some appropriate proceed- 
ing, is not open to contradiction or impeachment in respect to its validity, 
verity or binding effect, by parties or privies in any collateral action or pro- 
ceeding. No doubt the position may be different when a judgment shows 
on its face that it is void for want of jurisdiction either of the person or the 
subject-matter ; sucli a judgment may possibly be treated as a nullity and 
collaterally impeached by any |)ersDn interested, wherever it is brought in 
question. But that doctrine has no application to a case like the prasent 
where the validity of the sale is plainly intended by the Legislature to be de- 
termined in a suit, properly constituted and brought in a Court of competent 
jurisdiction, within the time allowed by law, and against the parties sought 
to be affected by the result.** 

Onus lies on Omis, — In a suit to set aside a patni sale held under s. 14 of Regulation 

saniindar. VIII of 1819, the onus is not upon the plaintiff to prove that the notices were 
not served, but it is the duty of the zamindar to establish that the provisions 
of the law have been complied wdth (Prem Ckawl Vhmodhury v. Saraj Banjan 
Chotvdhury^ 1 0. L. J., 102a). See also notes under the some heading in 
section 8 (ante). 

Limitation of Limitation, — The limitation of suits to set aside a sale under the Regu- 

Hiiita to set lation begins to run from the date of the payment of the full purchase-money, 
as e«,sale. period being one year under Art. 12, cl. (r/) of the second Schedule of the 
Limitation Act (XV of 1877). Where, however, one of several co-owners 
of a patni taluk has instituted a suit to set aside the whole of a patni 
sale making the purchaser a party, section 8 of the Limitation Act has no appli- 
cation, and the co-owner, if a minor, would be entitled to bring such a suit 
even though the adult co-owners have allowed their right to be time- barred 
(Qangadhar Sarkar v. Khaja Abdul Ajij^ 14 C. W. X., 128). See also Barn 
Sana Chaudhurani v. Sonamala Chmodhurani (13 C. L. J., 404 ; 3 C. C. L., 
658) ; BhuJban v. Qi^ (13 C. L. J., 339). 

Limitation ^ aside, the zamindar is entitled to bring a suit for the 

for ari*ears of arrears under the ordinary Rent Law, as if no application had been made. 
1 ^ 1 ? se? Limitation as to the arrears of rent does not run during the pendency of the 
aside. suit for setting aside the sale. 

When the result of the litigation between any persons is such tliat they 
wiiercTHti'^a- relation of landlord and tenant to each other, and to have 

Son'^ going stood in this relation when such litigation was pending, but, until their mutual 
lights were finally determined by such litigation, such landlord was unable 
to sue such tenant for rent, the period of limitation for suing for any such 
rent sliall be computed from the termination of such litigation. In the 
case of ^OTfiomoyi v. Shoshee Mukhee Barmani (12 Moo. 1. A.; 246 ; 11 W. B., 
P. C., 5 ; 2 B. L. R., P. CL, 10) a zamindar brought a paM tenure to sale 
under Regulation VIll of 1819. The painidar was, thereupon, ousted, and 
the purchaser took possession of the palas tenure. The pafntdar then sncoess- 
fully sued to have the sale revered oh the ground of irregularity, and 
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recovered poeaeseion of the patm tenure, together with mesne prolita, from the 
purohaselr for the period of his possession. The zamindar subsequently 
sued the pafn^r for rent for this period. 8uch rent was Imrred, if the pe- 
riod of limitation contained in Act X of 1859 were to be applied without qua- 
lification. The Privy Oouncil, however, that it was not Imrred ; that 
the cause of action accrued at the time at which, the sale having lieen set 
aside, the obligation to pay this rent revi%'ed ; that the patnuiar^ on Uung 
restored to possession, took back the estate subject to the obligation to }>ay 
the rent ; and that the particular arrear must be taken to have l>ecomo due 
in the year in which that restoration to f>os8esaion took place. Sec* also 
Ishan Chandra Rat v. AahanuUah (8 B. L. R., 537 note ; 16 W. K.. 79) ; JHn 
Dayal Paramaniek v. Radhn Ki«hori Debt (8 B. L. R., 536 ; 17 W. R.. 415); 

Mahesh Chandra Childadar v. Oangatnani Jhtai (18 \V. R., 59), and Dhan/ntt 
Sing V. Samswati Miaruin (I. L. R., 19 Cal., 267). Tliis rulc^ is, however, 
not applicable where, although the landlord has denied the* continuanc^e of 
the relation of landlord and tenant, and attempted to put an end to that rela- 
tion, the tenant w'as, nevertheless, not dispossessed, and there was, in con- 
sequence, nothing to prevent the landlord from suing for Jind I'ecjovering his 
i-ent. See Wataon <£? Co. v. Dhnnendro Chandra Mnkherji^ 1. L. R., 3 Cal., 

6 ; Brojendro Kumar Rai v. Rahhal Chawlra Rat, Ih., 791 ; IJaro Pnmad 
Rai V. Qopal Daa Daita, Ib., 817 ; Horonath Rai v. Golok Au/A, 19 W. R.. 

18 ; Barada Kanta Rai v. Chandra KanUi Rai, 23 VV. R., 280 ; Haro Prtmid 
Rai V. Gopal Daa Datta, I. L. R., 9 Cal., 255; 12 C. L. R., 129; Shertf/ v. 

Dina Nath Mukherjee, 1. L. R., 12 Cal., 258; Horn Kumtr Ghoah v. Kali 
Kriahna Thaktir, I. K R., 17 Cal., 251 ; Bamamayi Jktaai v. Bramwamoyi ^ 

Vhowdhurani, I. L. R., 23 Cal., 191 ; Mahomed Mazid v. Mahamed Aahan. 

1. L. R., 23 Cal., 205. Where a suit for the recovery of arrears of rent was 
brought more than 3 years after the due date, it was held that the fact that a 
suit for enhancement had f)een brought by the plaintiff within that |)eriod, 
and that in that suit the plaintiff had claimed enhanced rent for the year in 
question, stayed the ofieration of the law' of limitation {Hem Chandra 
Chaudhurani v. Kali Proaunno Bhaduri, 8 C. X,, I). 

Where one of the two co-sharers of a paini fraudulently fails to imy his 
share of the rent and permits the jxttni to l)o sold by the zamindar for arrears, 
the other cso-owner’s cause of action against him accrues at the date of the sale 
when the fraud is consummated {Bhaguxtn Chandra Roy v. lUij Chumhr Roy, 

9 W. R., 563), D purchased a darpaini benami in the name of S, who, 
colluding with the patnidar, suffered judgment as for rent in arrear, and, 
the darpaini being thereupon sold, was purchased by the patnidar. Held 
that a suit by D to recover possession, brought more than 3 years after D 
became* aware of the fraud practised upon him, was not barr^ 
by finiitation. Art. 95 of the limitation Act not being applicable to the suit, 

The onus was on the defendants, who relied on Art. 95 as a bar to the suit, to when fmid 
show that the plaintiff could not succeed without setUng aside the decree. «« alleged. 
Nothing that happened between 8 and the patnidar could affect D"a 
title as the teiie owner of the land, unless D was estopped from denying the 
authority of his benanddar to deal with it, and on the facts of the case no 
such estoppel could exist. The plaintiff’s Htle not being affected by the 
sale, it was not neoessai^ for him to have the sale set aside {Amutda 
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Perahad Panfa v. Prammnamoyi Dasaif 11 C. W. N., 817 ; L L. B.» 34 
Cal., 711). 

A suit was brought against an elder brother for the possession of the 
younger brother's share of a paini taluk purchased by the plaintiff at a sale 
held by the Sheriff in execution of a decree, which property the plaintiff al- 
leged was joint, although purchased in the name of the elder brother. The 
defendant pleaded that for 12 years before the date of the plaintiff's purchase, 
neither the plaintiff nor his vendor was ever in possession, either by receipt 
of rent or otherwise, of any portion of the patni taluk, HM that evidence 
on this point should be required from both parties, and that, if the defend- 
ant's allegation be substantiated, the plaintiff was barred by limitation 
(Harihar Mukherjee v. Tineowrie 'Daaai, (6 W. R., 170). 

15. First , — So soon as the entire amount of the purchase- 
money shall have been paid in by the purchaser at any sale made 
under this Regulation, such purchaser shall receive from the offi- 
cers conducting the sale a certificate of such payment. 

The purchaser shall then proceed with the certificate in ques- 
tion to procure a transfer to his name in the cutcherry of the zamin- 
dar, and, upon furnishing security, if required, to the extent of 
half the javm or annual rent, he shall receive the usual amaldastak, 
or order for possession, together with the notice to the raiyats and 
others to attend and pay their rent henceforward to him. 

The zamindar shall also be bound to furnish access to any 
papers, connected with the tenure purchased, that may be forth- 
coming in his cutcherry, and should he in any manner delay the 
transfer in his office, or refuse to give the orders for possession, 
notwithstanding that good and substantial security shall have 
been furnished or tendered on requisition, the new purchaser shall 
be entitled to apply direct to the Collector ; and he shall receive 
the orders for possession, and shall be put in possession, of the 
lands by means of the nazir, in the same manner as possession is 
obtained under a decree of Court : provided, however, that if the 
delay be on account of the zamindar ’s contesting the sufficiency 
of the security tendered, the rule contained in section 6 of the 
Regulation shall be observed. 

Second , — When the new purchaser shall proceed to take pos- 
session of the lands of his purchase, if the late incumbent himself, 
or the holders of tenures or assignments derived from tiie late in- 
cumbent, and iniennediate between him and the actual cultiva- 
tors, shall attempt to oiler opposition, or to interfere with the col- 
lections of the new purchaser, from the lands composing his pur- 
chase, the latter shall be at liberty to apply immediately to the 
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Collector for the aid of the public officers in obtaining possession 
of his just rights. 

A proclamation shall then issue under the seal and signature 
of the Collector declaring that the new incumbent having, by pur- 
chase at a sale for arrears of rent due to the zaniindar, acquired 
the entire rights and privileges attaching to the tenure of the late 
talukdar, in the state in which it was originally derived by him 
from the zamindar, he alone will be recognized as entitled to make 
the zamindari collections in the mofussil, and no payments made 
to any other individual will, on any account, be credited to the 
raiyats or others in any suit for rent or on any other occasion 
whatever when the same may be pleaded. 

T/«Vd.— Should the late incumbent or his late under-tenants 
continue to oppose the entry of the new purchaser, notwithstand- oontlnuefi 
ing the issuing of such a proclamation, or should there be reason 
to apprehend a breach of the peace on the part of any one, the 
aid of the police-officers and of all other public officers who may 
be at hand and capable of affording assistance shall be given to 
the new purchaser, on his presenting a written application for the 
same ; and in the event of any affray or breach of the peace oc- 
curring, the entire responsibility shall rest with the party opposing 
the lawful attempt of the purchaser to assume his rights. 


Notaa. 

Extension of the AcL — For extension of h. 15 to other salen for rent, KxtenMion of 
see Bengal Regulation I of 1820, s. 2(3) post, the Act. 

Sale when final , — A sale under the Paint Regulation does not require ConHrination 
to be confirmed. It becomes final and conclusive when the whole of the unneceiwaiy. 
purchase-money has been paid under s. 9 of the Regulation {Ramsona Phow- 
dhurani v. Sonamala Chowdhvrani, 13 C. L. J., 404 ; 3 C. C, L., 058). 

Certificate, — A certificate of payment, granted under the provisions of Q^rtiHcnte 
cl. 1, s. 16 of Regulation VIII of 1819, is admissible in evidence without being 
registered. Jackson J., who delivered the judgment, remarked ; — “ It is a • ret . 
certificate granted for a particular purpose, w., to entitle the holder of it 
to register himself. It is not a certificate of sale, but a certificate after the 
sale is made, showing that the purchase-money has been paid. It is In fact 
a receipt showing payment of the purchase- money, the sale being an act of 
the Collector under the Regulation in consequence of an arrear having taken 
place. We think there is no authority for holding that such a certificate, 
or that any paper purporting to be evidence of a sale under the Regulation, 
equires to be registered.” {Ahdool Aziz Bimms v. Radka Kania Kabiraf^ 

I. L. R., 6 Cal., 226). 

BegisBaUon, — ^The purchaser of a fmtni kdukt sold for arream of tent, 
was relused registiation he had not tendeted the fuU amount of aecaiity 
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required by the zemindar. The Collector, therefore, withdrew his previous 
order for delivery of possession, until sufficient security was given. His 
appeal to the Commissioner was rejected as the Commissioner had no juris- 
diction in the matter. The Board held that s. 11 of Act VIII (B. C.) of 
1865 refers to sales of under- tenures held in satisfaction of decrees for 
arrears of rent, '*but, when a paint tenure has lieen summarily sold under 
Regulation VIII of 1819, and the security tendered by the purchaser is 
rejected by the zemindar, the purchaser’s remedy is by application to the 
Civil Court under s. 6 of this Regulation, and that the delivery of possession 
is regulated by the first clause of this section — (Board’s Miscellaneoiss Pro- 
ceedings of 12th January, 1899, No. 15, Collection 8, File 428 of 1888). 

LiabUiiy of amtion^purchaser finr rent. — Where a tenure is sold in exe- 
cution of a decree, the auction -purchaser is liable for the whole instalment 
of rent accruing due after his purchase, but before the confirmation of the 
sale ; rent is to lie regarded not as accruing from day to day, but as falling 
due only at stated times according to the contract of tenancy or, in the 
absence of any contract, according to the general law laid do^^'n in s.. 53 
of Bengal Tenancy Act (Satyendra Nath v. NilktiniJia, I. L. R., 21 Cal., 
383), but where a tenure is sold in execution of a deci-ee for arrears of 
i*ent, which fe)l due l>efore sale, the auction -))urcha8er is not liable. Ibifi. 
The purchaser becomes a tenant only from the date of the confirmation of 
the sale, and the arrears accruing due l)etween the date of the sale and the 
date of the confirmation of the sale, must be treated as arrears of rent 
payable by outgoing tenant whose interest does not cease till the sale is 
confirmed. (Karunamoy v, Surendra Natk^ 2 C. W. X., cccxxvii, 327). 
Rent is by operation of law the first cliarge on a tenure, and a person, who 
purchases the same at an execution -sale, must, in the absence of anything to 
denote the contrary, lie taken to purchase it, charged with the rent whicli 
is due in respect of it at the time of its purchase. (Sritnati Maharanee v. 
Harefulra LalU 1 C. W. X., 458). But a purchaser of a tenure is not per- 
sonally liable for its rent w hich fell due l)efore the date of purchase, although 
the tenure may be liable for such rent. (Sreemutty Jogemaya v. Oirendra 
Nath^ 4 C. W. X., 590). See also Rash Behary v. Peary Mohun (I. L. R., 
4 Cal., 346). Arrears that have accrued subsequent to the application under 
the Regulation are a charge on the talukf and the piircliaser is bound to pay 
them. Xor is the defaulter liable for the rent of the month in which the 
zamindar presented the petition enjoined by cl. 3, s. 8, Regulation VIII of 
1819 (Dariinta Debya v. NUmoni Sing J)eo, 15 W. R., 180). Such arrears 
may be realized by the summary process. 

Late Taluhdar, — ^The words ""late talukdar'^ in cl. 2 must be given 
a wider application to include liis predecessors being representatives 
or assignees of the original /lafnMfeir (Oopendra Chandra Miner v. Mohaddam 
Hosmin^ I. L. R,, 21 Cal,, 702), 

16. [Repealed by section 2^ Act VIII {B. C.), of I 860 ]. 

17. First . — The following rules have been enacted for the 
disposal of the proceeds of any sale made under the rules of this 
Regulation : — 
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NOtM. 

# 

For exteivdon of tliis section to other salw for rent, tee Bengal Regula- 
tion I of 1820, 8. 2(3) ptMf. See also s. 73 of Transfer of Property Act (IV 
of 1882). 

Secowrf.— One per cent, shall hrst be deducted from the nett one per cent 
proceeds realized, and shall be carried to the account of Govern- 
ment, for the purpose of meeting the expense of any extra estab- want ot 
lishments, which it may be necessaiy- to maintain, for carrying into 
effect the provisions of this Regulation. 

Notoa. 

Corn»potuling /iroviMon in tht. Tenawtj .^W.—.S'ction l«» of the Bengal Tenancy Act. 
Tenancy Act lays down the rules for the dis|>osal of the procoeils of a sale, 
and provides that “there shall firnt lie paid to the decree-holder the costs 
incurred by him in bringing the tenure or holding to sale.” 

Third . — The balance on account of which the sale may have payment to 
been made shall next be made good in full (with interest and all 
charges incurred in bringing the taluk to sale) to the zamindar or 
other person to whom the same may be due : 

Provided, however, that no former balances, beyond those t)f atmindars 
the current vear (or of that immediatelv expired, if the sale Ik* at 
the commencement of the following? year). HhaJl be incliided in tlie next nmde 
demand to be thus satisfied. Such antecedent balances, if the *^*’^**’ 
zamindar shall have omitted to avail himnelf of the proceHs within 
his reach for having them satisfied at the time, will have becoiiie 
in fact mere personal debts of the individual falukd/tr, and must 
be recovered in the same way as other debts by a regular suit in 
the Court. 


Hotmm. 

Corresponding provisions in the Tenancy Act , — Section 100 (I) (h) of li Xeiiancy Act. 
Bengal Tenancy Act provides: — “ There shall, in the next place, lie f>aid 
to the dcKsree- holder the amount due to him under the decree in execution 
of which the sale was mode and section 169 (1) (r) of the same Act pro- 
vides ; — “ If there remains a l>alance after these sums have Ijeen paid, tlier ■ 
shall Ije paid to the decree-holder therefrom any rent which may have fallen 
due to h jni in respect of the tenure or holding between the institution of the 
suit and the date of the sale.' ' ' 

Payment to the Zaiwiwfar.— The balance on account of which Hie ealek Miikhteora’ 
held shonld be mode good to the zamindar with intereet and chargee. Mukh- *^^y**^|* 
tears' and Revenue Agents’ fees may be treated as charges incurred in bring- 
ing the Udak to sole (Board’s MisceUaneous Proceedings of 12th September, fiard»’ _ 
1874, No. 283). Under cl. 3, a zamindar mn demand all reasonable charges Set 

in brin ging the ‘potni to sole, and, if the OoUeotor considen the employment emyeleo be 
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of a pleader reaaonable, the charge woiild be legitimate. The OoUeetor 
wiU have to decide whether the engagement of a pleader, inatead of a*Mukh* 
tear or a Revenue Agent, waa neceaaary or reasonable. Such charges should 
only be allowed, if they are actually incurred (Board’s Sale Proceedings of 
2nd August, 1902, No. 2, Oollection 1, File 41 of 1902). Notice that rent, as 
used in cl. (c), b.* 109 of the Bengal Tenancy Act does not exclude interest. 
(Ma^rajadhiraj Bejay Citand Mohtab v. 8 . C. Mukerjee^ 11 C. W. N., 1106). 
Consequently, where a landlord applied under that section for getting the 
rent and interest, due to him between the date of the institution of the suit 
and the date of the sale, from the surplus sale-proceeds and the judgment- 
debtor raised no objection to it, but admitted the justice of the decree- 
holder’s demand, it was hdd that* the decree-holder was entitled to get 
interest on rent {Ibid), 

The balance should be made over to the zamindar in cash. A paint taluk 
was sold for arrears of rent. After the full amount of the purchase-money had 
l)een deposited by the auction-purchaser and the sale confirmed by the Col- 
lector, the zamindar presented a petition asking that one per cent., which the 
Government was entitled to have under this section, might be taken, and the 
residue applied to the satisfaction of the revenue demand payable for an estate 
owned by him. The Board, on the advice of the Legal Remembrancer, hdd 
that the provision of this section should be strictly followed, and that, after 
the one per cent, had been carried under cl. 1 to the account of Government, 
the zamindar’s balance should be made over to him. The two transactions, 
viz., (1) the payment to the zamindar of the balance of the sale-proceeds of 
the patni tenure, and (2) the payment by the zamindar of the (^vernment 
revenue demand, should be kept entirely distinct, sa that, in the event o 
the patni sale being set aside, the auction-purchaser’s remedy would be against 
the zamindar and not against Government (Board s Miscellaneous Proceed- 
ings of 8th January, 1889, No. 181, Collection 7, File 184 of 1889) 

Anieeedenl balances. — Antecedent balances are mere personal debts 
which cannot be summarily recovered under the procedure prescribed by 
the patni Regulation. It was held, however, in Peary Mohun Mukopadhya v. 
Sreeram Chandra Bose (6 C. W. N., 749), that they may also be a charge on 
the taluk and that the taluk may be sold subject to them, so that where the 
purchaser of a paint taluk paid off a decree for rent obtained against the 
old tenant for a period, anterior to that of the rent decree in execution of 
which the taluk was sold, he paid off a debt attaching to the taluk he had 
purchased, and, in consequence, under the ruling laid down in Makarani Dosya 
V. Hwendro Loll fioy (1 C. W. N., 458), he could not recover any portion of 
the amount by means of a contribution suit from the old tenant against whom 
the rent-decree had been obtained. There is, it was observed, no difference 
betweenpaifiilafuiksandother tenures in respect of the applicability of s. 65 of 
the Bengal Tenancy Apt to them, and hence the purchaser had no more right 
to contribution than he would have had, if the tenure had not been a patni 
taluk. This view has, however, been expressly dissented from in the case 
of Jagdnnath v. Mohiuddin Mirza (I. L. R., 37 Gal., 747), where the Judges 
said We regret we are unable to agree with the learned Judges, who de- 
cided that case {Peary Mohany. Sreeram Chandra), in holding that there » no 
conflict between s. 65of the Bcmgal Tenancy Act and a. 17, cl (3) of Begu. 
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lation Vni of 1819. In our opinion, in a caae, where the arrears of rent olaim- 
od are lor faalanoes due, ae explained in a. 17 of the PaMi RegulaUon, fdr 
periods iffior to the current year for whioh the arrears are due when the sale 
is held in the middle of the year, or prior to the year preceding if the sale 
he held at the commencement of the following year, these balances must be 
treated as personal debts recoverable under the ordinary procedure for re- 
covery of debts, and not as rents recoverable under the provirions of the 
tenancy law, and that, in such a case, the provisions of s. 65 of the Bengal j. 

Tenancy Act would not have any application.** Notice that under s. 12 of oifmirp'lus 
Act VIII of 1865, a plain tiff, who has obtained a decree for rent, has no 
charge over the surplus sale-proceeds for the rent of subsequent period (Bulkin submuent 
Khan v. Jtadha Krishna Sing, 4 C. L. J., 520). peri^. 

Fourth . — Any excess that may remain after satisfying thepjgp^l^^ 
demand of the zamindar, in the manner above described, shall be •‘•"‘•inder. 
forthwith sent by the officer conducting the sale to the treasury 
of the Collector or Assistant Collector of the district, to be there 
held in deposit to answer the claims of the talukdars of the second 
degree, or of others who, by assignment of the defaulter, may be 
at the time in possession of a valuable interest in the land com- 
posing the taluk sold, or on any part of it. 


Notes. 

Surplus Sale Proceeds : Profterly of Defaulter. — The surplus sale proceeds 
In the hands of the Collector, though under attachment by a Civil Qciirt, ^ 

continue to be the property of the patnidar until ordered to be |>aid away by 
an order from* such Court (ScefooiOah Khan v. Luchmeeput Sing^ 13 W. K., 58). ^ 

Distribution of Sale-Proceeds when attached. — A reference was made by 
the Collector as to the disposal of surplus sale-proceeds of a patni as he had Distribution 
received precepts to attach various amounts out of such proceeds deposited of tale pro- 
in the Treasury. The Board agreed with the Commissioner that the deposit 
should be retained for two months to allow claims to it to l>e substantiated PioceedingR. 
under clause 4 of this section. At the end of that period, any balances left 
should be applied in satisfaction of decrees in full, in the order in which 
the Collector received the instructions of the various Courts (Board’s 
Miseellaneous Proceedings of July, 1867, No. 605). 

A Zamindar has no prior right to surplus sude-proceeds. — A patnidar caused ^ jamindar 
to be sold the tenure of his darpatnidar^ under s. 50 of Bengal Act Vlll of has no prior 
1869, for the arrears of rent due up to Choitra 1282 (April, 1876). Th'e sale *’*<^***' 
took place on the 7th November, 1876, and, after satisfaction of the decree, 
the surplus proceeds remained in the ColJectorate to the credit of the dar» 
patnidar. Afterwards, in December, 1876, the patnidar brought another suit 
for the darpatni rent due in respect of the period between April and October, 

1876 {Bpsakh to AMn, 1283) and, having obtained a decree, attached the 
•npplos proceeds in the OoUecUmte, which were at the same time attached 
by two other holders of (srdinary decrees. A rateable distribution of the 
sum in deposit was made by the Gourt betwemi the three attaching creditor^ 
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and under the distribution the plaintiff obtained Ks. 5S6-9-6 ae hie share. 
He then brought a suit to recover from the other attaching * creditors 
Hs. 372-12-6, lieing the difference between the amount of his decree and what 
was assigned to him by the rateable distribution. Hdd. that the decree of 
the patnidur, although for rents of the current year, had no priority over the 
other decrees ; and that the surplus proceeds of the sale of the darpatni 
tenure formed part of the assets of the late darpatnidar^ and were not 
hypothecated to the painidar for the rent of the current year. {Qirieh 
Chnnder Mandal v. JJurga Dasa, L.L. R., 6 Cal., 494); “ It seems to us,*' 

observed the Judges in this case, that the SulK)rdinate Judge is quite 
wrong in saying that the tenure was hypothecated for rent due thereon, 
and also in saying that upon the sale-proceeds the same lien exists as upon 
the tenure itself. After the tenure had been sold for the arrears accruing 
up to 1282 (1875), the plaintiff could have had no further lien upon it 
for arrears accruing subsequently. Such arrears must he i^garded as a 
{lersonal debt against the defaulter, to be realized from him by the usual 
process for the execution of decrees. The surplus sale- proceeds stand to the 
credit of the defaulter, and, like any other assets of his, are liable to be 
attaclied in execution of outstanding decrees, and to be divided rateably 
amongst the judgment-creditors, who have taken out execution of decrees 
against the same defendant and not obtained satisfaction thereof. The 
plaintiff's claim to priority over other judgment -creditors by reason of his 
holding a decree for arrears of lent against the person in whose name the 
surplus praceeds are held in de}>osit, is not recognised by law ; he stands 
in no l>ctter position than others who may liold (lersonal decrees against the 
judgment-debtor.* ’ 

Bight of a aepatniihr to aale-jtroceeda, — Where a paint was sold under 
Regulation VIII for default in the payment of rent made by a painidar, it 
was held that a aepatnidar is not entitled to a share of the proceeds of the 
sale. The words * * otliers wdio, by assignment of tlie defaulter, may be at 
the time in possession of a valuable interest in the land composing the 
talak sold, or any part of it ** in s. 17, cl. 4, do not include a ialukdar of the 
3rd degree, t.c., a aepatnuktr, because he is not an assignee of the defaulter, 
the defaulter being the jtatnidar, {Moti LnU Ghoae v. Biaheahtvar Hazra, 
3 C. W. N., 60.) 

Rights of a Mortgagee to Surplus Sale-proceeds , — The rights of a mortgagee 
ai^ not dealt with in the Regulation; but the surplus sale-proceeds should 
be considei*ed to represent the morgaged property, and a mortgagee is entitled 
to be paid therefrom in the iirst instance. A patni taluk having been sold 
for arrears of rent under Regulation VIII of 1819, the surplus sale-proceeds, 
held in deposit in the Oollectorate, were drawn out at intervals by the holders 
of money decrees against the painidars. The plaintiff, who held a mortgage 
of the taluk, sued to recover from these decree-holders the amount of his un- 
satisffed claim. Two of these decree holdere pleaded that, over and above the 
amount taken by them, there remained in deposit sufficient money to satisfy 
the plaintiff, and that the other unsecured creditors who had drawn out this 
balance should alone be held liable. Held that the surplus sale-proceeds were 
to be regadred as the shape into which the mortgage security had been con- 
verted, and that, as before such oonverrion, the security could not be split 
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up into part8» the plainUff was entitled to realise the balance due to him out 
of the wtiole of the surplus. {Go»to Behari Pyne v. Shib Naih DuU. I. L, R., 

20 Gal., 241.) “To hold that unsecured oreditoni, taking portions of 
the sale* proceeds, are exempt from liability to the mortgagee so long as they 
leave enough in the hands of the Collector would/’ observed the Judges 
in this case, “evidently have the effect of diminishing the mortgagee’s 
security. For, the persons, who may take out money from the amount in 
deposit, subsequently may not be sufficiently solvent, and the mortgagee may 
not be able to realiase his money from them with the same facility that he 
might have in his realization, if he got a decree against all the persons who 
took any portion of the money. The proper view to Uke of the matter is 
to regard the surplus sale-proceeds as the shape into which the mortgage, 
security is converted, and as before such conversion the security could not 
be split up into parts, and the mortgagee was entitled to realize his money out 
of the whole of it, its conversion by sale into money ought not to affect his 
rights in this respect.” So also, in the case of a sale under the Bengal Tenancy 
Act, where a mortgaged property was sold under a decree in a rent-suit, 
it was hdd that the mortgagee would have, under the provisions of s. 73 of 
the Transfer of Property Act, a charge on the surplus sale- proceeds whether, 
under the decree in the rent-suit, the property was put up for sale with (tower 
to the purchaser to avoid incumbrances or not, and that sections 159 and 161 
to 167 of that Act (Bengal Tenancy Act) could not prejudice the rights of a 
mortgagee in that respect. (GoHnd Sahai v, SibdiU Ratn^ I. L. R., 33 Cal., 

878). Notice that under s. 169(c) of the same Act the landlord is entitled 
to be paid, out of the sale-proceeds in Court, the amount of rent due in respect 
of the tenure between the institution of the suit and the date of the sale priority, 
in priority to the mortgagee (Probhat Charidra Mtikherjee v. Jadupati 
Chakravarti, I. L. R., 34 Cal., 724 ; 6 C. L. J., 26). OI)serve also that in creditor 
case of a contest between the mortgagee and the darpatnidnr^ a question bound to re- 
of priority may arise. This will prolmbly be decided according to the law ilide** 
as laid dowm in the Transfer of Property Act and the principle of equity 
and good conscience, which the I^egislature in the country directs .to bo 
applied wherever the positive law is silent. If, however, the creditor takes 
out his share of the money while a suit for setting aside the sale is pending, 
and the sale is subsequently set aside, he is bound to refund the money. 

In Behqri Loll Seal ct* ofAer# v. Maharajadhiraj Bejoy (Jhnnd MahUib 
(10 0. W. N., 234n), a patni was sold for arrears of rent under Regulation 
VIII of 1819 and was purchased by one Peary Mohon for Rs. 15,000 on the 
ISth May, 1900. The surplus sale-proceeds amounted to Rs. 13,615, and out 
of this sum the defendants, who were the creditors of the defaulting patnidar, 
withdrew the amount of their debt. Meanwhile, that is, on the 5th June, 

1900, the defaulting patnidar brought a suit to set aside the sale, and the sale 
was set aside on the 14th August, 1900. Hie zamindar was obliged to refund 
to the purchaser Rs. 15,000, and he sued to recover from the defendants the 
amounts they had taken out. UeM that the zamindar had a cause of action 
against the defendants. The defendants,'* it was said, “ took out a por- 

tion of the surplus sale-proceeds at a time when there was a suit pending, 
in which the question of the validity of the safe was involved. They, there- 
fore, took out the money subject to the result of that suit^ and, when the safe 

RI. U 
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waM set addet there was an implied obligation on their part to return the 
money to the Court*' 

tenantafree Fifth. — ^It shall be competent to any one conceiving himself 

for'^priro dT ^ possess such an interest to bring forward his claim to the price 
their interest may have paid for the same^ or for a just compensation for the 
sation. loss sustained by him in consequence of the sale, by instituting a 
regular suit at any time within two months from the date of sale. 

If the Court shall, on investigation, consider the plaintiff’s 
claim to be an equitable one, the Court will award to the claimant 
either the price he may have originally paid, or the value of the 
interest at the time of sale, br any other amount that may be 
deemed just and equitable under all the circumstances. 

If there be more claimants than one, paj^ment shall not be 
made from the deposit, until the whole of the claims be settled ; 
and in case the value assessed upon the whole should exceed the 
amount in deposit, such amount shall be divided proportionately, 
and the remainder stand as a personal debt against the defaulter, 
to be realised from him by the usual process for the execution of 
decrees. 


Notes. 

Rei^ular Muit Regular^ suit must he instituted to enforce claim . — If a subordinate tenure- 

birnJ M holder has paid the rent due by liini to the putnularf he is entitled to bring a 
suit for compensation against the patnuUn for his loss, and a decree may lie 
passed in his favour directing the compensation to l)e paid out of the surplus 
sale-proceeds. It should lie noticed that the claim can only be made by a 
regular suit. The patnidar of a taluk granted a darpatni to the defendant 
on the 10th of February, I860. The same patnidur afterwards mortgaged 
the itatni taluk to the plaintiff, who obtained a decree on his mortgage on the 
25th Septemlier, 1874. The patnidar having then made default in payment 
of his rent, the taluk was put up and sold by auction for its own arrears on 
the 17th November, 1876 ; and, after payment of rent and all expenses, there 
remained a surplus in the hands of the Collector, which was attached by the 
plaintiff in execution of his decree on the 9th November, 1876. On the 12th 
of January, 1877, the defendant Instituted a suit against the patnidar^ under 
cl. 5, s. 17, Regulation VJIl of 1819, for compensation for the loss of the 
darpatnit and obtained a decree, which the Court directed should be 
satisded out of the surplus sale- proceeds. The amount of decree having 
been paid as directed, notwithstanding the plaintiffs attachment, the 
plaintiff filed a suit to recover the amount so paid on the ground that, as 
his attachment was prior to the suit of the darpatnidar^ he was entitled to the 
whole of the sale-prooeeds. Held that, as a claim to the surplus sale-proceeds 
could only be put forward by a regular suit under ol. 6, s. 17, Regulation VllI 
of 1819, attachment of the plaintiff was not sufficient, and that the defen- 
dant's decree must be satisfied out of the sale-proceeds in priority to the 
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plaintiff’s decree. (Somomoyi Dtusya v. The Land Mortgage Bank of India^ Ld,. 

I. L. R.y 7 Cal., 173). ‘ ‘ It has been suggested to us,’ * observed Garth, C. J.^n 
this oaser, that although the plaintiff did not bring any suit under cl. 5, s. 17, 
yet he must be considered as having made a claim to the surplus proceeds 
by placing an attachment upon them. But that is a course, which apfiears 
to us not to be warranted by cl. 5. The,only claim wluoh can Ijc made under 
cl. 5, is by a regular suit, and the decree wliich is to lie made in that suit is 
of a special nature, enforceable only as against the salc-proceeds ; and if tJie 
plaintiff In liis suit had intended to proceed against thosc^ proctanls under 
cl. 6, he could only have done so by instituting a regular suit.’* 

Form of suit for Compensatioti, — The whole claim should bo includid in t>n« suit must 
one suit. A patni having Uien sold for arrears of i-ent, one of the co-sharers for' the whole 
brought a suit and eventually obtained a decree setting aside the sale. In claira, 
consequence, liowever, of the purcdiaser having defaulted in the pa^^inent of 
rent, the patni had again been sold, and the decree could not Ih> executed 
by recovery of fiossession. U|)on tliis, the deci'ee- holder sued the purcluiser 
at the first sale and others for surplus proceeds of the sc»cond sale, and n^covt^red 
a portion. He then sued for and reoovercMl mesne profits. SiibscMpiently, 
he brought a third suit for com|xmsation. HM that the whole claim which 
accrued under the first sale shouhl have l)een included in one suit, and that, 
as the compensation was omitted from tlie first suit on the same cause of 
action, the plaintiff could not l>e allowed to claim it in a separate suit. 

[Tarini PromdOhose v, Raghub Ch under Banner 1.3 \V. R., 203). Simi- 
larly a patni taluk was sold for arrears of rent iin<l purchased by one T P. 

The ex-ptitnidars I rought a suit and succeeded in getting the sale nwersod ; but 
in the moantime T P had liinisidf defaulUnl in the payment of rent and a re- 
sale had taken place, and certain siirplun prooeeils remfiiiie<l in the Colloctor- 
ate to the credit of T P, In this state of things the riglit, title, and inU^rest 
of the eX’painulars in the decree, l>y which the sale w'os reversed, w^ere 
purchased by one K, who brought a suit for imssilat, and obtained a ilecreo 
wdiich was compromised with T P, After this, K brought a se|iaratc suit 
against T P on account of the .sur|)lus sale- proceeds, and obtained a ilocm^ 
for the greater part of the anioiint claimed. K then brought a third suit 
against T P for coinjiensation on account of the deduction made from the 
above-mentioned sale- proceeds to meet rents which the defendant had 
neglected to pay to the zainindar, witli interest, cost, etc. HM that the 
suit was barred by s. 7 of the Civil Procedure Ckxle, the nioni^y claimed 
being a portion of the amount which she was bound to have asked for in 
her first suit as claimable under the original purchase. (Tarini Prosad 
Ghose V. Khoodoomoyee Debya, 13 VV. R., 261). 

Limitation. — Any suit under the Regulation by the darpatnidar^ claiming 
a part of the surplus sale-proceeds, must be brought within two montlis from 
the date of the sale. This rule, however, does not apply where there is a 
special contract between the patnidar and the darpatnidar, {Jadoo v, Nobo, 

3 W. R., 2.) A suit to recover the surplus sale-proceeds of a sale hold under 
Regulation VIII of 1819, wrongfully taken out by the defendant in execution 
of a decree against a third party, does iK>t come under Art. 29, Hohedule II 
of the Limitation Act. (Lakhi Pfya Chowdhftrani v. Bama Kania ShakUt I. 

JL R., 30 CeA., 440). 
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Suit not to 
lie if under- 
tenant be 
binMOlf in 
nrreeret 
tine of mie. 


Siac^. — ^Ptovided, however, that ao kUukdar of the second 
degree or other possessor of an assigned interest upon the -land of 
the tenure sold, who may be holding under a stipulation lor the 
payment of an annual amount in the way of rent, shall be entitled 
to recover compensation for the loss of such tenure or assignment 
upon its becoming cancelled by sale of the superior taluk, except 
after exhibiting proof that the whole amount of the rent demand- 
able from himself has been paid or lodged for the purpose prior to 
the date of sale. 


Principle. 


Darpatnidar 
cannot claim 
damages if in 
arrears. 


Substantial 

compliance 

•utBcient. 


Notes. 

Under ‘tenafU not ewiiiled to compenaation if in arrears , — If any part of 
the amount due by the darpatnidar as rent remains unpaid^ he is not entitled 
to bring a suit for damages, and has no claim to compensation, the principle 
being that negligence on the part of a darpatnidar in not fully paying the 
amount due by him may have contributed to the non-payment by the patnidar 
of the amount due to the zamindar. Thus, it was held in Madhahanand v. 
Joy Kumari (3 W. R., 201) that a darpatnidar is entitled to damages, 
only if the patni taluk is put up to sale by the zamindar, owing to the sole 
neglect or default of the patnidar in not paying liis rent, but hot where the 
forfeiture is incurred by reason of failure of the darpatnidar to perform his 
contract and pay his own rent The rule applies in spite of a contract to the 
contrary. In Ishan Chtindra Eai Pandah v. Tarini Prosad Ghose (2 Seves- 
tre's Report, 84), this provision was applied, although there w^as a stipulation 
in the contract creating the darpatni tenure, that the darpatnidar would be 
entitled to damages if the patnidar allowed the patni tenure to be sold or 
cancelled, it being decided that this stipulation must be held to be applicable, 
only if the patni were sold owing to the sole neglect or default of the patnidar 
in not paying liis rent, and could not be equitably applied where the sale 
resulted from the darpatnidar failing to perform his contract and pay iiis own 
rent. A substantial compliance with the requirements of the section is, 
however, sufficient. A suit for the recovery of damages on account of the 
loss of the plaintiff’s darpatni tenure /f, forming part of the patni lot K which 
was sold under Regulation Vlll of 1819 for arrears of rent, was brought 
against 8 as the ostensible owner, the real owner having been alleged to be 
her late father, whose widow and son were accordingly made defendants. 
It was alleged that the darpatni rents had been paid to the end of AMn, 
and that the rent for Kartik had been offered, but refused. The first Court 
found these allegations to be true, decided that 8 was the real owner, and 
decreed the suit. It was contended in appeal that the receipt put in as proof 
of the alleged payment bore the seal of the widow K, and not of the daughter 
8. The Lower Appellate Court found sufficient ptooif of the payment 
imspeotive of the receipt, and confirmed the first Court’s deereeb EM, as to 
the real question in the suit^ viz., whether or not the plaintiR had complied 
with the conditions of the proviso in oL 6, s. 17, that, althouj^ the plaintifi 
had not complied with the proviso in Regulation Vm of 1819, s. 17, cL 6, 
exactly in the mode stated in her plaint^ yet» as it was a case in which it 
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«S. 18-19.] 

was exceedingly likely that the plaintiff might have some doubt as to who 
waa the peraon (mother or daughter) to whom rent was due, she had 
complied subetontially with the requirements of the law by payment of 
the rent for the period for wliioh the rent of the superior landlord was 
unpaid (Soorja Kumari Bibi v. Degumbari 21 W. R., 219). 

Seventh . — Should no claims upon the purchase-money of a When de- 
Uduk sold as above be brought forward by any under-tenants or o ntw 
assignees, within the period of two months from the date of sale, 
or should the amount claimed by those who may have sued not 
equal the entire deposit, the defaulter whose tenure may have 
been sold shall be at liberty to petition the Court for the amount 
so held in deposit, or for the excess thereof, as the case may be, and 
he shall receive a certificate, under the seal of the Court, of there 
being no claims to afford ground of detention for the whole or any 
part of the deposit ; and, upon exhibiting such certificate to the 
Collector, the amount set free thereby shall be paid to his receipt. 

In the same manner, upon executing a decree passed in favour 
of any under-tenants or assignees, they shall receive certificates 
under the seal of the Court, declaring the amount adjudged to 
them out of the deposit ; and, upon exhibiting these certificates, 
the amount shall be paid severally to their receipts by the Collector. 

Notm. 

Corresponding section in Tenancy Act. — S. 169(if) of the Bengal Tenancy Aot. 

Act provides ; The balance (if any, after the payments referred to in 
clauses (a), (&), (e), see ante, have been made) remaining after the payment 
of the rent mentioned in cl. (c) shall, upon the expiration of 2 months from 
the continuation of the sale, be paid to the judgment-debtor upon his appli- 
cation.” 

Eighth . — It shall be competent to any party, interested in a Substitution 
deposit, to withdraw the whole or any part thereof, on substituting nent leour- 
Govemment securities, bearing interest, in lieu of the money so 
held in deposit ; such securities to be taken at the rate of discount 
or premium of the day, as shown by the Gtevernraent Gazette last 
received. 

18*19. {Rules regarding the aJUachment of the land of the 
defaulter; summary process ctgainst the person of the defatdier]. 

Repealed by Act X of 1859, section 1. 





REGULATION I OF 1820. 

Passed on the 11th op January, 1820. 

A Regulation for providing that all sales of certain taltdcs, made 
answerable by sale for arrears of the zamindar's rent, shall 
be conducted in the mode prescribed by Regulation VIII, 1819; 
for the sales therein described. 

1. Whereas it has been omitted to provide in the rules of 
Regulation VIII, 1819, whether, in case the proprietor of an estate 
paying revenue to Government should desire to bring to sale a 
saleable tenure of the nature defined in clause first, section 8, of 
that Regulation, for the realization of arrears of rent due there- 
upon, by any legal process other than that prescribed by the second 
and third clauses of the said section, such sale should be made in 
the public manner provided for the periodical sales therein des- 
cribed ; 

and whereas it is consonant with justice, and was intended 
by the said Regulation, that, in every case of the sale of such 
tenures for arrears of the zamindar’s rent, the sale should be public, 
for the security of the interests of the owner of the tenure sold ; 
which object can in no manner be duly secured except the sales 
to be so made be conducted by an officer of Government in the 
same manner as the periodical sales provided for by section 8 of 
the said Regulation ; 

The following additional rule has accordingly been passed by 
the Governor-General in Council, to take effect from the date of 
its promulgation, within the several districts of Bengal, including 
Midnapore. 


N#tM. 


pplies to 
bole of 
Boogal with 


MNM excep- 
tiona 


LoM ExUnL — ^The Begulation extends to the whole of Bengal. It Is in 
loroe in the Sonthal Parganas ; but its application in the other de-regulation- 
alised tracts is barred as follows, namely :~In the Angul Distiiot, by the Angul 
District Regulation, 1894 (1 of 1894), section 3(2), and in the Chittagong 
Wl Tracts, by the C^ttagong EhU-traots Regulation, 1900 (I of 1900), section 
4(2). 
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Bffeei of Ihe Section 2, Act VIII of 1835, iipealu of “ sales 

for the reoorery of arrears of rent or rerenue held under clause 7, s. 15, or 
clause 6, s. 23, or s. 25, Regulation VII, 1799/’ Clause 7, s. 15, says If 
the defaulter be a dependent iahtkdar^ or the holder of any other tenure, which, 
by the title-deeds or establisluHl usage of the country, is transferable by sale 
or' otherwise, it may be brought to sale by application to the Divxtni Adalui 
in satisfaction of the arrear of rent/’ “ There are,” oliserves Field in his 
Regulations, p. 513, ‘ ‘ two classes of tenures here spoken of, ??•: ; — ( 1 ) tenures 
transferable by the title-deeds ; (2) tenures transferable by the established 
usage of the country. Section 8 of Regulation VIII of 1819 sjieaks of the first 
class only, viz,^ ‘ tenures upon which the right of selling or bringing to sale for 
an arrear of rent may have been 8|)ecially reserved by stipulation in the en- 
gagements interchanged on the creation of the tenure ’ — ^snd a sale of tenures 
of this class, when made under Regulation VIII of 1819, conveyed the tenure 
free of all incumbrances that accrued u(x>n it by the act of the defaulter (s. 11). 

In case of a sale of a tenuie of this class made otherwise than under the Regu- 
lation, this result did not follow, for cl. 7, s. 15, Regulation VII of 1799. did not 
declare that a sale should have this effect, and there was no other Regulation 
which did. Tliis anomaly was, however, remedied by Regulation 1 of 1820 
which enacted that tenures of the nature defined in cl. 1, s. 8. Regulation 
VIII of 1819, t.€., tenures of the first of the above classes, when brought to 
sale under any summary process authorized by the Regulations, should 
be sold in the mode prescribed by Regulation VllI for the |>eriodical sales 
allowed thereby. Clause 2 of s. 2 further made applicable to all such sales 
the rules of ss. 9, 11, 13, 15 and 17. The result was that after the fiassing 
of Regulation 1 of 1820, whenever a sale of a tenure of the first of the 
above clause took place for arrears of rent, whether such sales wen-s iniwle 
under the provisions of s. 8, Regulation VIII of 1819 or under any 
summary process authorized by the Regulations, the sale passed the 
tenure free of all incumbrances which had accrucfd by the act of the 
defaulter, with the exception of those mentionerl in cl. 3, s. 11, Regulation 
VIII of 1819.” 

2. First . — Whenever the proprietor of an estate paying 
revenue to Government shall desire to cause any tenure of the 
nature of those described in clause first, section 8, Regulation VIII, 

1819, to be sold for arrears of rent due to him on account thereof, samindar’s 
and shall, under any summary process authorized by the general Jent^xtend- 
Regulations, have acquired the right of causing such sale to 
made, the same shall be conducted, after application from the 
zamindar, by the Registrar or acting Registrar of the Zila or City 
Court, or, in his absence, by the person in charge of the office of 
Judge of the district, in the mode prescribed by Regulation VIII 
above quoted, for periodical sales. 

Second . — Ten days’ notice shall be given before pi’oceed- 
ing to sale, by proclamation to be stuck up at the cutcherry of prodsmatloifc. 
the Court and at that of the Collector of the district. 
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BulMMtend- Third . — The rales of sectdons 9, 11, 13, 15 and 17, Bego* 

hwran^. lotion VIII, 1819, are extended to all sales made after the manner 
herein provided. 


Notaa. 

In section 2 the word “ Law ” has been substitated for the words “ the 
General Begolationa,” and the words “ or city ” have been repealed by 
Act I of 1903. 



THE FORFEITED DEPOSITS ACT, 1850. 

(Ben. Act XXV op 1850.) 

► Passed on the liih June^ 1850. 

An Act for the forfeiture to Ghvemvnent of deposits made on inromplele 
sales of land under Regulation VIII, 1819.(1) 

Whereas patnidars(2) fraudulently avail themselveH of the rreainbici. 
provi8ion(3) in section 9, Re^ilation VIII, 1819, of the Bengal 
Code(4) that forfeited deposits at sales of land (5) for arrears of 
rent shall be applied as if they were purchase-money it is enacted 
as follows : — 


Motas. 

Local Extent, — ^As this Act supplements Reflation VI 11 of 1810, its I-ocal oiteiit 
local extent must be taken to be the same as that of the Regulation. 

The Act has been declared, by notification under the Scheduled Dint rict s 
Act, 1874 (XrV of 1874), s. 3, to be in force in the following scliedutcHl 
districts, viz,, — the Hazaribagh, Ranchi, Palamau and Manbhum districts, 
and pargana Dalbhum and the Kolhan in the Singhhhum district in the 
Chota Nagpur Division. 

The Act is in force in the Sonthal Parganas ; but its application in the 
other de-regulationised tracts is barred as follows, viz., — in the Angul district 
by the Angul District Regulation, 1894 (I of 1894), s. 3(2), and in the Chitta- 
gong Hill Tracts by the Chittagong Hills Tracts Regulation, 1990 (I of 1900). 

•• 4(^). 

1. [Repeals'] Repealed hy the Repealing Act, 1870 (AT/ T of 
1870). 

2. Any such forfeited deposit shall be applied to defray the ex- 
penses of the sale, and the surplus shall be forfeited to Govern- deposits. 
ment»\iW 

(1) The words and figures *‘and Act IV, 1846 ** In the UUe, which were 
repealed by the Repealing and Amending Act, 1891 (XII of 1891), are omitted. 

(2) The words •* and judgment-dehtors * in the preamble, which were repealed 
by tim Bepaaliog and Amending Act, 1801 (XII of 1891), are omittecL 

(8) Hm provieion referred to was repealed by section 1 of the present Act. 

(4) The words and figures -and in eeotton 6, Act IV, 1846,r which were 
ropaaledbrtiM Repealing and Amending Act» 18BI (XII of 1801), are omitted. 

(5) Tlie words •• in execution of decrees or,** which were re p ea l ed by the same 
Aet» are ondtied* 



Preamble. 


THE RENT RECOVERY ACT, 1853. (1) 

(Act VI OP 1853.) 

{IQth April, 1863.) 

An Act relcUing to sumtnary suits for arrears of rent, to sales of paJtni 
taluks and other saleable tenures, and to sale^ of land in satis^ 
faction of summary decrees for rent. 

Whereas, by Regulation VIII, 1831,(2), of the Bengal Code, 
the hearing and decision of summary suits, or claims relating to 
arrears or exactions of rents, weie transferred from the Judges of 
the Zila or City Courts to the Collectors of land-revenue of the 
several districts ; 

And whereas, by Regulation VII, 1832,(3) of the Bengal Code, 
the conduct of sales of patni taluks and other saleable tenures 
under Regulations VIII, 1819,(4) and 1, 1820,(5) of the same Code, 
and the performance of other acts preparatory to, or connected 
with, such sales, were transferred to the Collector, or Deputy 
Collector, of Land-Revenue or Head Assistant to the Collector or 
Deputy Collector, subject to an appeal as therein provided ; 

And whereas by Act VIII, 1835,(6) the power theretofore vested 
in the Judge of the Diwani Adalat of selling land in satisfaction 
of summary decrees for rent was transferred to the Collectors of 
land-revenue, and it was enacted that all sales for the recovery of 
arrears of rent held under clause 7, section 15, Regulation VII, 1799, 
(6) should be conducted by the Collector, his Deputy or duly 
authorized Assistant, and that ten days’ notice should be given 


(!) Short Title.— This short title was given by the Amending Act, 1S07 
(V of 18P7), Beh. 111. 

(2) Ben. Reg. Vtll of 1831 was repealed by the Bengal Rent Act, 1859 (X of 
1850 ) 

(3) Ben. Reg. VII of 1882 was repealed by the Bengal Civil Goitrts Act, 1871 
(VI of 1871). 

(4) The Bengal Petal Taluks lUgulaUon, 1810. 

(5) The BOiigal ^tni liegalatiea, 1820. 

(8) Aot Vllt of 1885 And iteg. VII Of 1799 wero repealed by the Bepeallag Act, 
1874 <XV1 of 1874). 
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of sucli sales by advertisement to be stuck up at the cutchorrv of 
the Zila Court or local Adalat and that of the rollector (1) ; 

And whereas doubts may be entertain^ as to who ought to 
exercise the jurisdiction transferred by the above-mentioned 
Regulations and Acts, where lands situate within the zila or other • 

district of one Collector form part of an entire estate paying reve- 
nue to the Collector of another zila or district ; 

In order therefore to avoid such doubts, and also to define 
who are the proper officers to exercise such jurisdictions in cases 
where lands are situate in a district assigned to an independent 
Deputy Collector, and also in cases where lands held in jwlni or 
other tenure at one entire rent are situate in two or more Col- 
lectorates — (2) ; It is enacted as follows 

NOt«S. 

LocaZ extent, — ^Tliis Act contains no local extent claiise. hut the inten- 
tion probably was that it should extend to the Hatne nreaH aa the enactment n 
cited in the prearnide. 

The Act has been declared, by notification under the Scheduled Din- 
tricts Act, 1874 (XIV of 1874), h. 8, to l>e in force in the followinio; Scheduled 
Districts, namely : — 

the Hazaribagh, Ranchi, Palainau and Manbluini Dintricts, and 
Pargana Dhalbhum and the Kolhan in tlie Singhbhoom District, 
in the Chota Xagpur Division. 

The Act is in force in the Sonthal Parganas ; but its application in the 
other de-regulationised tracts in Bengal is barred as follows, 
namely : — 

in the Angul District, by the Angul District Regulation, 1804 (I of 
1894)s. 8( /);and 

in the Chittagong Hill Tracts, by the Chittagong Hill Tracts ReguJa- 
tion, 1900 (1 of 1900), s. 4 ( >). 

I. If the lands which may be the subject of any such sale, conduct of 
or to the rent of which any such suit may relate, be all situate in 
one Collectorate, the Collector of such Collectorate is the Collector 
to conduct the sale or to hear and decide the suit. 

If one taluk or tenure shall comprise lands situate in two or 
more Collectorates, or if any lands situate in two or more Collectorates 

(1) Portion of the preamble relating to Act XXV of IMO and Reg. VIII of 
1819, a, 9, which was repealed by the Repealing and Amending Act. 1891 (Xli 

of 1891), is omitted. , ^ 

(9) Hie Worde “ and to prevent any voch deolslen or sale already made 
from btkig held invalid upon the grooiid of ile having been made by m officer 
of a wrong dietrlct,** which were repealed by the Repealing and Amending Act, 

1891 (Xlt of 1801), are omitted. 
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Procedure 
incaieof 
doubt M to 
officer having 
JurMiction. 


“ Collector* 
ate ** defined. 


Powerfl and 
Jiiriidiction 
of indepen- 
dent Deputy 
Collector. 


** Indepen- 
dent Deputy 
Collector. ” 


** Deputy 
Collectorate.’^ 


Publication 
of notice 
of lale by 
independent 
Deputy Col- 
. lector. 


Bxerciae of 
powers of 
independent 
Deputy Col- 
lector. 


Publication 
of notice 
required by 
law to be 
advertised. 


be held under one lease or engagement or at one entire rent, the 
Collector in whose Collectorate the greater part of such lands shall 
be situate is the Collector to conduct the sale of such taluk or tenure 
or of siich lands, and to hear and decide any summaiy suit relating 
to arrears or exactions of rent in respect thereof. 

2. If a Collector to whom application shall be made to exercise 
any of the powers above-mentioned shall entertain any doubt as 
to whether the lands or the greater part of them are situate within 
his Collectorate, he shall report the case for the order of the Board 
to which he is subordinate, and, if ordered by such Board to proceed 
in the matter, such order shall be conclusive upon the question 
of his jurisdiction. 

3. The word Collectorate in this Act means the zila or 
other district to which a Collector is appointed, and no lands situate 
beyond the limits of such zila or district shall be deemed to be 
situate within the Collectorate by reason of their forming part of 
an estate paying revenue to the Collector thereof. 

4. An independent Deputy Collector may, within his Deputy 
Collectorate, exercise all the powers and jurisdictions of a Collector 
with which he may be entrusted, in the same manner and to the 
same extent as a Collector may do within his Collectorate ; and, 
with reference to the exercise of such powers and jurisdictions, 
his Deputy Collectorate shall be deemed a Collectorate, and he shall 
be deemed to be a Collector within the meaning of this Act. 

5. An independent Deputy Collector is an officer appointed 
by Government to act as Deputy Collector independently of a 
Collector, whether his office is one for the receipt of revenue or not. 

A Deputy Collectorate is the district within which an indepen- 
dent Deputy Collector is directed by Government to act. 

6. In cates of sales by an independent Deputy Collector 
under the above-mentioned Regulations or Act, any notice thereby 
required to be stuck up at the cutcherry of the Collector may be 
stuck up at the cutcherry of the Deputy Collector. 

7. An independent Deputy Collector may exercise the powers 
assigned to him over any part of his Deputy Collectorate in public 
cutcherry, in whatever part of his Deputy Collectorate the same 
may be situate or held. 

8. Any notice required by the above-mentioned Regulations 
or Act to be given by advertisement to be stuck up at the cutdieriy 
of the Zila Court or local Adalat diall be stuck up at the Zila Court 
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or local Adalat within the jurisdiction of which the lands to be sol d« 
or the .greater portion of them, as the case may be, shall be situate. 

9. [Order, etc., not to he disputed on ground that Coltetior ims 
not the Coliector of proper dietriW.] Rep. hy the Repealttuf AH, 
1873 (X// o/ 1873). 

10. [Extension of certain enactntents to all sales under Art VIH 
of 1835]. Rep. by the Bengal Rent Retovery {Under-tenures) A<t, 
1865 {Ben. Ait VIll of 1805). 



Pioaiiible. 


Another 

title. 


Application 
of the Act. 


THE BENGAL RENT RECOVERY ACT, 1866. 

Ben. Act VIII of 1865. 

{Received the assent of the LieiUenanl-Governor on the \(Hh May^ 
1865, and of the Governor-General on the 27th idem,) 

An Act to amend the law for the sale of such under-tenures as by the 
title-deeds or established usage of the country are tramferabk by 
sale or otherwise for the recovery of arrears of rent due in 
respect thereof. 

Whereas doubts have arisen, in consecjuence of the repeal 
of section 16 of Regulation VII of 1832, as to the authority by 
whom patni taluks and other saleable under-tenures of the nature 
defined in clause 1 of section 8 of Regulation VIII of 1819 are to 
be sold for arrears of rent due to the proprietor on account thereof ; 
and whereas it is expedient to amend the law for the sale of under- 
tenures in satisfaction of decrees for the recovery of such arrears ; 
it is enacted as follows : — 


Notes. 

Another title , — Tliis Act is also called “The Bengal Rent Recovery 
(under- tenures) Act of 1865.” Tliis short title was gievn by the Repealing 
and the Amending Act, 1003 (1 of 1003), Soh. I. 

Application of the Act , — See notes in s. 8 of Regulation VIII of 1810 
under the liead “ Two classes of transferable tenures." Observe that Regu- 
lation VIII of 1810 and Regulation I of 1820 deal with tenures which are 
transferable by title-deeds and not with tenures which are transferable by 
the established usage of the country. Act VIII of 1865 deals with both. 

It should be noticed that this law deals also with the sale of under-tenures 
in satisfaction of decrees for arrears of rent. “The tenures transferable 
by the title-deeds or established usage of the country spoken of in s. 15, 
Regulation VII of 1709," observes Mr. Justice Field in his Regulations at 
pp. 517-518, * " were tenures held under a zamindar, talukdar or proprietor, or 
farmers of land (see cl. 1), f.e., under a person who had engaged direct with 
Government. That law does not appear to have contemplated tenures in 
the second degree or still lower, which I may designate by the term *8ub- 
t enure,* the word *under-tenure* having become obscure and indefinite. 
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Section 16, Regulation VIII of 1819, would appear to have firat provided for 
the sale of sub-tenures, but its provisions w^ere limited to a certain class of 
sub-tenures, viz., those held under engagements similar to those executed 
between the zamindar and the ptHnular, and wliich had lieen declared (by 
8. 4, read with cl. 3 of s. 3 of the Regulation) not to be voidable for an arrear 
of the rent fixed upon them in perpetuity. Tliere wouhl apfiear to have 
no law which directly provided for the sale of sub.teniires other than these*. 

As a matter of fact, however, a practice sprang up of selling sub-tenures 
of various kinds not Monging to this class. Section 105 of Act X of 1859 
and Act VIII (B. C.) of 1865, apply to sub-tenures (as well as tenures) of all 
kinds, which are transferable by the title-deeds or the ciiHtom of the country, 
there being no distinction Lietween decrees for rent obtained by landlords 
under direct engagements with Government and other landlords.** 

Local extent.— The Act has lieen declared to In* in fow'o in the Sonthal l^ocal extent. 
Parganas by Regulation Til of 1872, s. 3, as ainendeil by R(*giilation III of 
1886, ss. 2 and 6, in the districts of Hazaribagh, liohardugga, Manbhum and 
Pargana Dhalbhoom (in the district of Singhbhoorn) under s. 3 of the Sctie- 
duled Districts Act, 1874, and by the Bengal < government Xotitications 
Nos, 1395, 1396, 1397 and 1398 dated the 21st OctoUn*, 1881, In the ease of 
Parohit Oovind v. BhufHil (10 C. L. R.. 76), the question was raised whether 
the Act applied to the district of l^ohardugga and it was held that it did. 

Judges observed : — “Tliere is nothing in Act VIll, B. C., of 1865 to show that 
its intention was to exclude this district from its ofmration ; and a very 
strong inference is raised from the fact that in the Notification datcal the 
22nd Octoljer, 1881, under s. 3 of Act XIV of 1874, the I.ocal Government 
declares it to be in force.’* The apfilieation of the Act is barred in the 
Cliittagong Hill Tracts by s. 4 (2) of the Chittagong Hill Tracts Regula- 
tion (I of 1900) and in the Lushai Hills by notification. 

Object of ihe Act , — “Clause 1, s. 16, Regulation VII of 1832, modifieil the Object of the 
provisions of this Regulation and of Regulation I of 1820 as to the |HU‘Hon l»y 
whom sales should lie conducted, and enacted that such sales shouhl Ik* made 
in future by the Collector or Deputy Collector or Head Assistant to the Col- 
lector, subject to an appeal to the Commissioner of Revenue for tlie Division 
on the ground of the irrelevancy of the Regulation. The whole of s. lt». Re- 
gulation VII of 1832 was, however, re{jealed by Act X of 1861, in so far as it 
relates to the territories to which Act VHI of 1859 has licen or may Iki (extend- 
ed, saving however so far as the said section rejicalcd the whole or part of 
any previous Regulation (see s. 1 and sch.. Act X of 1861). It is to Iw ol»Herv- 
ed t^t cl. 1, 8. 16, Regulation VII of 1832, expressly re|>ealed nothing. Tlu^ 
words ‘repeal* ‘rescend’, do not occur therein, the word modified alone I wing 
used. It might seem therefore that the effect of the refical of h. 16, R<5guhi- 
tion VII of 1832 was to leave the law in the same i^osition in which it had 
been before the passing of this Regulation. The doubt was set at rest, so 
far as regards the Lower Provinces of Bengal by Act VJII (B. C.) of 1865.* 

Field's Regulations pp. 611-512. 

Partial repeo/.-— Sections 4 to 17 and the schedule have been repealed pi^nial re- 
in Affflsm by the Repealing and Amending Act (V of 1897). They appear peal, 
to be obsolete in districts in which the Bengal Rent Act (X of 1859) 
hiM beenirepealed and the Bengal Tenancy Act of 1885 introduced. A nice 
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question may arise as to whether a Civil Court in a district like Sylhec, in 
which Act Vni (B. C.) of 1869 is stiU in foroe^ has power to sell oim of the 
tenures mentioned in this Act in execution of its own decree for rent which 
accrued thereon. Act VIII of 1869 does not repeal, amend or alter Act 
VIII of 1865, section 3 of which enacts that such sales are to be conducted 
by the Collector. Sections 59 to 63 of the Act of 1869 appear to contemplate 
a sale by the Civil Court, in as much as they provide a sale procedure, which 
would be unnecessary if the sale was to be made by the Collector by the Act 
of 1865. 


Meininic of 
the word 
* Oolleotor.” 


1. The word Collector” as used in this Act includes all 
Officers exercising the full powers of a Collector of a district. 

— ^The second sentence of the section repealed by Act I of 1903 has 
been omitted.) 


Sale by whom 
to be con- 
ducted. 


2. [Laws repealed]. Rep. by the Repealing Act of 1873 {XII 
of 1873). 

3. The sale for the recovery of arrears of rent of patni taluks 
and other saleable under-tenures of the nature defined in clause 1 
of section 8 of Regulation VIII of 1819, shall be conducted by the 
Collector of Land Revenue in whose jurisdiction, as defined by Act 
VI of 1853, the lands lie, and all acts preparatory to, or connected 
with, the sale of such under-tenures as aforesaid, which, by Regu- 
lations VIII of 1819 and I of 1820, the Judge is required to perform, 
shall be performed by the said Collector. 


Notes. . 


Act VI of 1853 — See ante. 


Board's Pro- 
ceedings. 


Meaning of Collector . — On an enquiry made by a Commissioner as to 
whether a Deputy Collector, appointed under Regulation IX of 1833, can 
exercise all or any of the powers of a Collector, the Board ruled that as, 
under this section, a Deputy Collector is not the ‘ 'Collector of Land Reve- 
nue,” he cannot hold patni sales. Deputy Collectors can, however, hold 
sales of under-tenures in execution of a decree under the provisions of the 
following section. (Board’s Miscellaneous Proceedings of April, 1809, 
No. 125.) 


Notice of 
sale where to 
be hung up. 


4. Whenever a decree for an arrear of rent, due in respect of 
an undeivtenuie saleable under the provisions of section 105 of 
Act X of 1859, shall have been obtained, and an application for 
the sale of the said under-tenure under the same section shall have 
been made and allowed, the Collector, in whose Court the decree 
is in course of execution, shaU tiiereup<m cause to be hung up in 
his own Court and in that of the Collector and the Judge of the 
district, witiun whidi the land comprised in the nndra4^ure to 
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be sold is situated, and to be affixed on some conspicuous place on 
the land and in the town or village in or nearest to which the said 
land is situated, a notice for the sale of the said undei>tenure on 
some fixed date not less than twenty days from the hanging up of 
the said notice in the Court in which the decree is in course of 
execution. 


MotM. 

Section 106, Act X of 1859. — The section is as follows : — “ If the decree j, . « 
be for an arrear of rent due in respect of ah under-tenure, which by the title- of * 

deeds or the custom of the country is transferable by sale, the judgment- 
creditor may make application for the sale of the teniiro, and the tenure may 
thereupon be brought to sale in execution of the decree, according to the 
rules for the sale of under- tenures, for the recovery of arrears of rent due 
in respect thereof, contained in any law for the time l>eing in force. But no 
such application shall be received when a warrant of execution has U^en 
previously issued against the fierson or movable profierty of the judgment- 
debtor, so long as such warrant remains in force. If. after sale of an under- 
tenure, any portion of the amount decreed remains due, process may 
applied for against any other property, movable or immovable, belonging 
to the debtor, and any such immovable property may lie brought to sale 
in the manner provided in section 110 of the Act.'" 

Transferable Tenures , — ^Tlie paint, darjmtni, sepatni and other similar 
tenures are declared transferable by s. 3, Regulation VIll of 1819. All f)er- transferable 
manent tenures and holdings at fixed rates are made transferable by ss. 1 1 tenures, 
and 18 of the Bengal Tenancy Act. All other holdings and tenures may 
be transferable by local custom or usage. 

Transferable by custom , — .See ss. 23 and 183 of the Bcmgal Tenancy Act 
(VIII of 1885). Observe that, under this Act, a right of occupancy is 
transferable by custom or usage, but, under Act X of 1859, it is transferable 
by custom only. 

As a general rule it has been laid down by the judgment of a Full Bench ^ 
that, when a tenure was not transferable liefore the passing of Act X, the pass- rights, 
ing of that Act would not have the effect of rendering it a transferable tenure ; 
but that ruling specially exempts cases in which rights of occupancy, or 
tenures of a similar description, wore transferable by local custom. It has 
never been ruled that under no circumstance can a right of occupancy be 
transferred — (Nukoo Roy v. Mahabir Persad, 11 W. R., 405). In the Full 
Bench case of Narendro Narain Chowdry v. Ishan Chundra Sen (22 W. R., 22 ; 

13 B. L. R., 274), Couch, C. J., observed : “The question, as I have answered, 
is solely upon the Act, and independent of the existence of any custom/* 

But, in order to make a right of occupancy transferable, it must be shown 
that it is so transferable according to the custom of that part of tlie country 
in which the tenure is situated ; where no mention is made in a dowl of any 


right to transfer, the existence of the power to transfer cannot be presumed— 
{Unnopuma v. Oma Chum, 18 W. R., 66; MussL ShunkerpuUee v. Mirza 
Saifuda, 18 W. R., 607 ; Bootee Sing v. Moorai Sing, 20 W. R., 478>. In 
JoykMm V. RaikMen, (1 W. R., 168) the Court observed: “ In every 



178 


PATSI SALB IiAW. 


[PAST I. 


Khudkant- 

jotm. 


Antiquity of 
ouitom need 
only be 
proved. 


Sales must be 
without con- 
fMnt of land- 
lord. 


district of Bengal there is a different custom, and this question (whether 
the tenure is transferable by custom) can only be decided by reference to 
local custom. What is the custom in Lower fongal is not so in the eastern 
and the northern parts, and vice verm. In some parts the khudhast tenants 
are allowed to sell without reference to their landlord ; in other parts the 
practice has not been allowed ; and the only method, by which the question 
in each case can be decided, is by reference to local custom, and not by 
the evidence of a few antagonistic witnesses. We, therefore, remand the 
case to the Judge for the purpose of a local investigation, made with regard 
to the custom that prevails in that part of the district in which these lands 
are situate.** In Chunder Kumar v. Peary LaU (6 W. R., 190), the Court 
(Travor and Campbell, JJ.) remarked : ** The Judge has held as a fact that 
the custom of Hooghly does not sanction the transfer of khudkaai~joUs. That 
point has not been brought before us, and, as the fact depends upon evidence, 
we cannot interfere in special appeal. We think it right to say, however, that 
a custom of this nature need not be absolutely invariable ; it can be proved 
by evidence amounting to much less than tliis. Moreover, the case, which the 
Judge cites from the Sudder Reports, refers to Moorshedabad and not to 
Hooghly, and therefore can be no authority for proving a custom in the former 
district.** iSo in Joy Kishen v. Durga Narain (11 W. R., 348), the Court 
said : * * It has been found in evidence that jamas, such as the one held by the 
defendants Nos. 3 and 4, are, by custom of this particular village, transferable ; 
there was no necessity for the witnesses to hx any particular time from which 
such tenures became transferable from one party to the other. It was sufli' 
cient that there was evidence, which the Principal Sadar Amin has credited, 
of the antiquity of the custom (and tliis evidence, w^ may remark, he has given 
very cogent reasons for crediting) to establish the fact that there is at present 
the custom referred to and that no evidence to the contrary was adduced. 
It seems to us that this was legally sufficient evidence, and that we have no 
power to interfere in special appeal.** But the custom must be a custom 
that sales are effected in spite of the landlord, and proofs of instances of sale 
must be such that the sales took place without the consent of the zemindar 
and still held good. In Bibi Sohodwa v. Mr. Maxwell Smith (20 W. R., 139), 
Phear, J., observed: ** The Judge says that he arrives at the conclusion 
that the transfers from the raiyats to the defendant, upon which the defen- 
dant relies, are proved ; and also that these raiyats had tenures which they 
were capable of transferring. But it appears very clear that, in dealing with 
the evidence, the Lower Appellate Court very seriously misapprehended 
the force of a considerable portion of it. We refer to the evidence of sales 
held in execution of decrees, the evidence consisting partly of parol testimony, 
and partly, we believe, of certificates of sales. But in all these instances of 
sales, so far as they have been brought to our notice, the sales were sales in 
execution effected at the instance of the smnindar himself ; and consequently 
they could not be evidence of the right on the part of the raiyats to transfer 
without the assent of the xamindar.** So in Boofee Sing v. MoortU gi^ 
(20 W« R., 478), Phear, J«, lemarked : ]Both the first Court and theLower 
Appellate Court were agreed in thinking that the defendants Nos. 1 and 2 
had failed in proving that they had an old gordbanii right to their jote ; but 
the Lower Appellate Courts upon the evidence which It refers to, was cff 
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opinion that these defendants had gained a right of occupancy under the rent- 
law, and that snoh a right of occupancy was in their village, and in their 
neighbourhood recognised as a transferable right, irrespective of the will of 
the zamindar. It seems to us more than doubtful whether any evidence 
could estabtish Uiat a bare right of occupancy under the Act was transferable 
Irrespective of the will of the zamindar. But however this may be, we are 
quite clear that the evidence upon wliicli the Sulwrdinate Judge liases his 
opimon is insufficient for that purpose. All the transfers to which he refers 
are in terms transfers of a gorahandi right ; therefore the subject which was 
transferred by them was something very different from the bare occu|>ancy- 
right to this land, which was all that the Subordinate Judge found to l)e the 
right of the first two defendants. This l>eing so, we think the SuliordinaU^ 

Judge was wrong in holding that the transfer of tlie land in question from 
the first two defendants to the defendant of the second party was valid 
against the zamindar.' * There is nothing unreasonable in the custom by which 
the tenure of a khudkasi raiyaU who has built a house on liis land and 

has acquired a right of occupancy under s. 0, Act X, is a transferable 
tenure (Chandra Kutmr Roy v. Kethnwmi 7 W. R., 247). Accord- 

ing to the custom of the Hooghly district, a tenure granted for build- 
ing purposes is transferable (Bant Madhah v. Joy Kuthen, 12 W. R., 695), 
which confirms the opinion of the senior Judge, Kemp, J., in the same case 
reported in 11 W. R., 354 ; (compare also Durga Promd v, Brindabun, 16 
W. R., 274 ; Nidhi Kisto v. Nistarini, 21 W, R., 380). A kadimi or^mmrad 
holding is something very much larger than what is known as a rigJit of occu- 
pancy under the rent law ; and where, according to the custom of the country, 
such a holding is a transferable tenure, the purchaser takes the whole of the 
rights of the previous holder against the zamindar (Nanda Kwmr v. Lakhi 
Prya, 23 W. R., 36). 

Elements of custom, — ^The custom must l>e clear and well-defined (J)imr- Q„,tp||| 
kanath v. Harish Chandra, I. L. R., 4 Cal., 926). The existence of a custom be clear and 
in a particular district, however, by which a right of occupancy in such a ^“** <*«1****‘** 
district is transferable, will not justify the holder of such right in sub>divi(ling 
his tenure, and transferring different parts of it to different fMsrsons ; and 
in case of such transfer the zamindar is entitled to treat the transferees as 
trespassers and eject them (Tirthannnd Thakoor v. MuUy ImU Misser, 1. L. 

R., 3^ Cal., 774). It must be ancient, certain and reasonable, and must lie 
construed sMctly (Hara Prasad v. Sheodayal, I. L. R., 26 Cal., 66 ; s, c., 3 
I. A., 285). Amongst the conditions essential for esUblishing a custom are 
that the custom is of remote antiquity, that it has lieen continued and ^ 
acquiesced in, that it is reasonable, and that it is certain and not indefinite in its ancient, 
oharaoter (Lola v. Hint Singh, I. L. R., 2 AM., 49 ; Laehman Bai v. AkbarKhan, 

1. L. R., 1 AD., 409 1 Jamila Khatun v. Pagal Bam, 1 W. R., 2«0 ; Bhagwan 
Dost r. Batgovind Sing, 1 B. L. R., S. N„ 9). In Laehmipat Singh v. Soda- 
tuBa Naaya (L L. R., 9 CJaL, 098 ; 12 C. L. R., 382), the neoeeeity for a onstom 
bSiig rww onah le waa inatoted on. In Bani Madhab Banurji ▼. Jai Krith- 
na Mukheriee (7 B. L. B., 152 ; 12 W. R., 496), Jnatice Glover pointed out that 
*‘a oostoin must be proved by strict evidence that what is souf^t to be 
unaltered and unintRTupted Atom time immcmMial." 

In Chandra Kumar Bai v. Prya LaB Banurji (0 W. R., 190), however. The. 
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Enumeration 
of instances 
end records 
most coicent 
evidence* 


Evidence 
must be pre- 
cise and con* 
elusive. 


▼or and Campbell, JJ., laid down that a custom as to the transferability of 
khudkhaai-iotes in the Hooghly district need not be absolutely invariable, 
but Glover, J., in Beni Madhvb Banurji v. Joy Kriehna Mukhurji, referred to 
above, said he had doubts as to the correctness of this decision. 

How custom is proved.-— The Rent Commission remarked: We have 
provided that nothing in the Bill shall affect any custom or customary right 
not inconsistent with, or not expressly or by necessary implication modified 
or abolished by, its provisions. The mode of proving custom is not very 
well understood in this country, and unfortunately, notwithstanding a dic- 
tum of Sir Barnes Peacock (see Hill v. Jswar Ohose, W. R., F. B., 156, and 
Thakurdni v. Biseswar, B. L. R., F. B., 326) to the contrary, an idea got to 
prevail that Act X had superseded all customs, and was intended to do away 
with all agricultural rights, except those especially mentioned and provided 
for in that Act. We believe that there are many local customs, in tliis as 
well as in every other country, well understood by the people, recognized 
by the landlords, and susceptible of proof in the Courts of Justice, and we 
think it very desirable to make it clearly understood that the Bill is not 
intended to interfere with any of these, unless they have been expressly rescind- 
ed by, or are clearly inconsistent with, its provisions.” In Lachmon v. 
Akbar (1. L. R., 1 All., 440) the plaintiffs, as zamindars, sued their tenants for 
a declaration of their manorial rights, as against all the tenants collectively, 
to all trees of spontaneous growtli, and to the fruits of mango, mohua 
and other trees planted by the defendants, and of their right to receive 
a tribute of two ploughs annually, as also an offering of a certain 
quantity of poppy-seed, hemp, bhusa, cow'-dung cakes, and other farm pro- 
duce on the occasion of the marriage of the lower caste tenants, with a further 
right to levy as dues from the said tenants a proix>rtionate quantity of sugar- 
cane juice prepared by each sugar manufactory, and the presentation of a 
certain number of sticks of sugarcane on a certain day in eacli year to tlie 
plaintiff. The High Court, in remanding the case for further inquiry, observed : 

' ' The most cogent evidence of custom is not that whicli is afforded by the 
expression of opinion as to the existence, but by the enumeration of instances 
in wliich the alleged custom has been acted upon, and by the proof afforded 
by revenue or judicial records or private accounts and receipts that the cus. 
tom has been enforced.” To prove a local custom, evidence must be pre- 
cise and conclusive. — {Tekait Durga Prosad v. Tekait Durga Kumar^ ^0 W. 
R., 154). The custom must be of that part of the country where the tenancy 
is situate. {Annapurm v. Uma Charan^ 18 W. R., 55). Until some connec- 
tion, either geographical or political, is shown to exist between any two dis- 
tricts there is no ground for inferring the custom of one district from its 
existence in another {Maharani Heyanath v. Burnt Narain^ 17 W. R., 329). 
In KupU Rai v. Badha Prosad Sing (L L. R., 5 All., 261), it appeared that the 
defendants were occupancy-tenants of certain lands, that these lands were sub- 
merged and re-appeaied after some years, and the tenant neither relinquished 
nor paid rent for them ; it was held that the claim of the landlord that he 
was entitled to them, according to a local custom, was not tenable with 
reference to the provisions of Act XII of 1881 (N. W. P., Rent Act). — See 
LuchnUpui V. SadaiuUa, 12 a L. R. In an enquiry as to whether tenures 
of a certain class are transferable according to local custom, it is sufficient if 
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there is credible evidence of the existence and antiquity of the custom, and 
none to4he contrary ; there is no necessity for the witnesses to fix any parti- 
cular time from which such tenures become transferable (Jai KrUhna Mu* 
kherjee v. Durga Narain Nag, 11 W. R., 348), 

Onus of proof. ---There is no presumption that any tenure held is not a Onus on par- 
transferable tenure, end a landlord, who sues for khas possession on the ground 
that a tenure was not transferable, must esUblisli his case as an ordinary 
plaintif! (Doya Chand v. Anund Chunder, 1 . L. R., 14 Cal., 382). The 
correctness of tliis decision is extremely doubtful. The learned Judges 
(Prinsep and Beverley, JJ.) observe : ^‘In tlie course of the argument some 
cases have been cited from the Weekly Reporter, but it is impossible for us to 
apply the law laid down in those oases because in none of them are the facts 
stated. We are of opinion that the case of Dwarkanath v. Uuriah Chunder 
is not applicable. In that case it was admitted or found that the defendants 
had occupancy-rights, and the learned Judges of this Court in their judgment 
proceeding on the Full Bench case, Narendra Narain v. Ishan Chandra, held 
that it was for the defendant to prove that such right was transferable. 

There is nothing in that case to establish the proposition now contended for 
that it is for the tenant or the person, who claims to lx> the tenant, to establish 
his right to retain the land in any suit brought against him by the zemindar, 
or whenever the zamindar may tliink proper to call upon him to show his 
title. In our opinion the plaintiff is bound to start liis case.'* But the 
Court forgot that the Full Bench in Narendra Narain v. Ishan Chunder had held 
that the occupancy -right is a creation of Act X and is not transferable ipso 
facto. It is, therefore, on the party, who asserts that it is transferable, to prove 
that fact. iSee Sankarpati v. SaifuUa, (18 W. R., 307). Suppose an occupancy- 
right is proved in a suit like the aliove and the question is whether it is trans- 
ferable, the proper test would bo to see, who would fail, if none would offer 
evidence ? Assuredly, the tenant or the purchaser. The effect of the decision 
under comment was practically to disturb the settled case-law on the jioint. 

There has been a contrary decision since. The onus of jmving the transfer- 
ability of a raiyat's holding is ufx>n the party who alleges it to Ije of n fjorina- 
nent and transferable character. — Kripamayi v. Jhirgagohind, (I. L. R.. 16 
Cal., 80). 

5. The .said notice shall specify, in the words used in the NoUoe^of sale 
plaint in the suit in which the decree was made, the name of the contain, 
village, estate, and pargana or other local division, in which the 

land comprised in the said under-tenure is situated, the yearly 
rent payable under the said under-tenure, and the gross amount 
recoverable under the said decree. 

6. If the sum due under the decree, together with interest ^ 

to date of payment and all costs of process, be paid into Court at stoppedT 
any time before the sale commences, whether by the defaulting 

holder of the under-tenure or any one on his behalf, or any one 
interested in the protection of the under-tenure, such sale shall 
not take place ; and the provisions of section 13 of Regulation VIII 
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of 1819, for the recovery of soms paid by other than the defaulting 
holder of the under>tenure to stay the sale of the under-tenure, shall 
be applicable to all similar payments made under this section. 


Under-tenant 
has lecarlty 
of tenure and 
may also re- 
cover amount 
by suit. 


Notes. 

8ee notes under s. 13 of Regulation VlIT of 1819. 

Remedies open to an undef^tenawl . — The plaintiff brought a suit to recover 
with interest certain moneys deposited by him to proteoHrom sale a superior 
tenure advertised for sale under the provisions of Act VIII of 1865. Hdd 
that under ol. 4, s. 13 of Regulation VIII of 1819» which, by s. 6, Act VIII 
of 1865, is made applicable to payments of this description, the plaintiff’s 
deposit must be considered as a loan made to the proprietor of the tenure to 
preserve it from sale by such deposit, that the tenure so preserved having be- 
come security to the plaintiff, he must be considered to have a lien therein, 
and that the plaintiff is entitled, on applying for the same, to obtain an imme- 
diate possession of the tenure of the defaulter in order to recover the amount 
BO deposited from any profits belonging thereto, but that he was not entitled 
to recover the sum claimed by him with interest (Kartik Sartna v. Baido- 
nath, 10 W. R., 205). The Full Bench, however, overruled this decision in the 


case of Anibika JDebya v, PranJmri (4 B. L. R., F. B., 77 ; 13 W. R., F. B., 
1 ), and held that the under-tenant not only has the security of the tenure 
which he has preserved, and of which he can obtain {jossession on application 
to the Collector, but has also a right to recover the amount deposited as a 
loan in an ordinary suit. See also Bam Bukah ChtUangea v. Hridoy Monte 
Debya (10 W. R,, 446). A patnidar^ in execution of a decree for rent 
against his nuouroatedar, attached certain property belonging to tlie latter, 
including a (>aroel of land belonging to plaintiff, who, in order to save the 
parcel from sale, paid the whole amount due under the decree, and then 
sued the monroaeedar to recover the amount. The suit having been dismissed 
on the ground that there was no obligation on the plaintiff to pay the 
amount, he appealed, alleging that his parcel was within, and subordinate 
to, the holding of the mouroseedur, and that the sale would possibly have 
jeopardised his right. Held that the case was rightly remanded by the Lower 
Appellate Court, but that the issue to be tried was whether the plaintiff 
was a party who came under the provisions of s. 6, Act VUI of 1865 read 
with 8. 13, Regulation VIII of 1819, more particularly with cl. 3. {Lakhi 
Prya Debya v. Brindabun Dey, 12 W. R., 313.) 

^ of an unregistered under-tenant , — ^Where an under-tenure has been 

SSMT* tmnafoiTBd, but the transfer is not registered in the aherista of the zamindar 
•top sale. or superior tenant, the transferee is nevertheless entitled, as a person interest- 
ed in the protection of the tenure, to stop its sale, in execution of a decree under 
Act VIII of 1865, by paying into Court the amount of the decree, though he 
is not entitled, luiless the transfer is registered, to come in and allege that the 
person, against whom the decree has been obtained, was not the proprietor 
of the under-tenure, and was not in legal possession (Ananda LaU Mukherfee 
V. Kali Prasad Misser and others^ 20 W. R., 69). Where the transfer has not 
been registered, all that the transferee can do is to stop the sale under s. 6, 
Act VIII of 1865, by paying the money into Court, or, if there has been an 
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irregulaaty of wliioli tbe defendant in the rent-suit could complain and by 
appealing have the sale set aside on account of it, tlie transferee may be able 
to do the same. He is in the same position as the transferor and is not en- 
titled to go beyond that, where there has been no fraud {Atnetnu^din v. Khy- 
roonnesaa^ 20 W. R., 50). 

PaymerU where to be made and when. — ^Under s. 0, Act VllI of 1865, any Bffeot of 
payment of decretal amount, after an application for sale has been presented, |5^uJ?*2Jd^out 
must be made into Court. If the money is paid befoie the commencement of Court, 
of the execution -proceedings, the sale, in execution of a decree for rent, is bad 
and held without jurisdiction. If the decretal amount is {>aid out of Court 
after the execution-proceedings began, the payment would not, under s. 6 
of Act VIII of 1865, make the sale a nullity. If tiie auction -purciiaiier 
be a 6on't fide purchaser for value without notice, then good or bad, the sale 
stands, so far as he is concerned, and the usufructuary mortgagee of tlie 
holding cannot recover fiossession as against him, hut must seek other 
remedies (Ramgopal Aditya v. Rttjan Sadagar, 6 C. L. J., 43). 

7. The under-tenure shall be sold to the highest bidder ki Hale to be to 

r, ^ the highest 

open Court. bidder. 

8. The party, who shall be declared to be the purckaser, shal] 

be required to deposit immediately, in cash or Government cur- per centT 
rency-notes, twenty-five per cent, of the amount of his bid ; and, 
in default of such deposit, the under-tenure shall be |)ut up again 
and sold forthwith, or on the next ensuing office day. 


NotOO. 

Sec notes under s. 9 of Regulation VIII of 1819. Ohinerve that under 
that section fffteen per cent, of the purchase-money has to lje de|iosited im- 
mediately the lot is knocked down. 

9. The full amount of the purchase- money shall be made DepoMit to be 
good by the purchaser before sunset of the eighth day from that 
on which the sale of the under-tenure took place, reckoning that 
day as one of the eight ; or, if the eighth day be a Sunday or other paid up in 
close holiday, then on the first office day after the eighth day : 
and, in default of payment within the prescribed period as afore- 
said, the deposit shall be forfeited to the Government, and the 
under-tenure shall be resold, and the defaulting purchaser shall 
forfeit all claims thereto or to auy part of the sum for which the 
said under-tenure may be subsequently sold. If the proceeds of 
the sale, which may be eventually completed, be less than the price 
bid by the defaulting purchaser, the difference shall be leviable from 
him under the law for enforcing the pa> 7 nent of money in satis- 
faction of a decree for arrears of rent. 
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ilOtRS. 

See notes under s. 9 of Regulation VIIl of 1819. 

Rs-eafe.— Seotions 293, 306 and 308 of the Civil Procedure Code deal with 
the forfeiture of earnest money, re-sale and the realization of the difference 
between the sale proceeds of the ffrst and second sale. Notice that, under 
a 293, thd defaulter is liable for the deficiency in price which may happen 
on a re-sale as also for all expenses attending such re-sale ; but under a 9 
of this Act the defaulter is liable for the deficiency in the price only. 

Daie of papme$U^y^Mt>ney paid by the purchaser into the post office 
within time, but not i^ived by the Court in time, is not payment in time 
(Bam Chandra v. Belyar h L. R., 22 Bom., 415). Days, on which the office 
is open and the purohase^money for prop#ty Ixtught at a court-sale could 
have been paid, are office dajrs (Moteram v. Bhivrajt I. L. R., 20 Bom., 745). 

** provisions of all the sections of this Act with regard 

to all to sales, shall also be applicable to all re-sales under this Act, 
which may be rendered necessary by the default of any purchaser. 
Certificate 11 , When the purchase-money shall have been paid in full, 

2lon tolSr the officer holding the sale shall give the purchaser a certificate 

chiSer^n”'^ in tha form prescribed in the Schedule annexed to this Act ; and 
Jilm7n*l?ill^ further, on the purchaser making application and depositing 

the requisite costs, depute an officer or amin to put him in pos- 
session of the under-tenure in the customary manner, and to pub- 
lish the fact of the purchase to the cultivators of the lands com- 
prised therein. 



Cerrispond- 
ing wetlons 
in own Pro- 
cedure Code. 


Payment to 


NotM. 

The entire What passes at a sale under this Act — As a general rule, when a tenure is 

tenure paimeH. execution of a decree under the provisions of Act VIII (B.C.) of 18f$5, 

the whole tenure passes, unless there is some reservation made at the time 
of the sale (Hargovind v. Damante, 13 W. R., 304 ; Sudhu Chunder v. Oour 
Chander, 15 W. R., 99), and not merely the right, title and interest of the 
tenant whose name is registered in the zamindari sherista {Fatima v. CoUeetor 
of Tipperah, 13 W. R., 433). Consequently, where the right, title and in- 
terest of A in such a tenure was sold in execution of a decree of the Civil 
Court for debt and purchased by who did not have the transfer to himself 
registered in the zamindar's sherista ; and where, previous to the confirma- 
tion of this sale, the zamindar sued A for rant, got a decree and in execution 
thereof sold the tenure, which was purchased by C-, it was hdd that B was 
not entitled to recover possession from C (Sham Chand Kundu v. Brojonath 
Pal, 12 B, L. R., 484 ; 21 W. R., 94). A raiyaii tenure having been sold for 
arrears of rent under an Act X decree, the purchaser was held entitled to be 
put in khas possession of the entire tenure as it originally stood, not^h- 
standing the f^t that the sons of the raiyat had been oooup 3 ring huts on the 
land for more than 20 years. The circumstance that the purchaser happen- 
ed to be the superior Jandloi^ did not diminish his right (Teklwmma v. Bfojo- 
nath, 8 W. R., 478). When a decree was for arrears of rrnit due upon a tenure. 
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it was hdd that, though the eale^prooeediugi apediied that the righto and in- 
terests 6f certain parties were sold, yet the tenure itoelf was sold and all the oo- 
sharers were jointly liable (Alimoddin v. Sahir Khan^ 8 W. R., 00) ; but see 
contra LaU SabU v, Ooodur Khan (22 W. R., 187). Where a tenure, in- 
herited by a Hindu widow from her husband, is sold for arrears of rent under 
Act VIII of 1865, the purchaser does ndll^aoquire merely her personal riglits, 
nor do the righto acquired by him cease on her death {Zuhoond Hnq v. Ouru 
Charan, 15 W. R., 329). 

12. From the proceeds of the sale of the under-tenure, the Proceeds of 
officer holding such sale shall repay to the judgment-creditor the be dealt with, 
necessary expenses incurred by him in procuring it ; and, after 
satisfying the decree in execution of which the sale was made, shall 
hold the residue, if any, in deposit on account of the defaulting 
holder of the under-teniire. 


Notaa. 

See notes under s. 17, Regulation VIII of 1819. 

13. An appeal shall lie to the Collector from any proceed- Appeal, 
ings of a Deputy or Assistant Collector, if made within fifteen ♦ 
days ; and to the Commissioner from any original proceedings of 
a Collector under this Act, if made within thirty days from the 
date of the sale : but no proceedings under this Act shall be re- 
versed or modified in appeal except upon the ground of irrele- 
vancy of the law, or of such an irregularity in procedure as, in the 
opinion of the appellate authority, has caused injury to the interests 
of one of the parties to the suit in which the decree was passed. 


Not«8. 

What invalidates a sale.— The fact that no notice has been aervecl in the Notice, 
mofussil is a sufficient ground for setting aside a sale for arrears of rent {No- 
gendro Chandra Ghose v. Munsruff Bihi, 15 W. R., 17). 

Nonjoinder of shareholders does not invalidate a sale. Where a tenure Non joinder 
is duly sold for arrears of rent under Act X of 1859 and Act VIII of 1865# 
the absence of a shareholder’s name from tlie proceedings does not, as 
a matter of law, invalidate the sale as against such sliareholder (Dondijoy 
Mahkm V. Prithee Narain Sing, 14 W. R., 30). A zamindar brought to a 
judicial sale an under-tenure in execution of three ex Tparte decrees, obtained 
by him for arrears of rent thereof, under Act X of 1859, for different periods. 

The property was held by three Hindu brothers in joint possession. The 
aSxnindar purchased it at the sale. At the instance of the zamindar, 
execution had been issued against only one of the brothers. Another of 
them, referring to this, afterwards disputed the validity of the sale, and 
claimed his one-third share, alle^ng, as the fact was, that the decrees had 
not, each and all of them, been against each and all of the three brothers. 
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and that the sale was invalid. One at least of the three decrees was pgainst 
the three brothers, who all undentood that they were judgment-debtors 
under the decrees. They had been served with proper notices under Act 
VIII of 1865, and separate attachments of the land under each decree, 
and separate preclamattons of sale thereunder, had been made. HM by 
the Privy Council that the sale was a valid one, and operated to transfer the 
tenure to the purchaser (TaralaU Singh v. Sarobar Sing, I. L. R., 27 Cal., 
407). 

To set aside a sale on the ground of fraud, it must be proved that 
the decree and the sale were fraudulent, and that the purchaser was a party 
to the fraud. The plaintiff purchased the rights and interests of one Gopaul 
Paul in a certain tenure, in execution of a Ciyil Court decree against him, on 
two dates. The plaintiff stated that he got possession and let out the lands 
to (iopaul Paul, that he (the plaintiff) paid rents to the patnidar (Watson 
& Co.), but that, notwithstanding such payments, Watson & (b. sued Gopal 
Paul for rent, obtained an ex parte decree and sold the tenure under Act VIII 
of 1865, upon which the defendant became the purchaser. The plaintiff 
sued to obtain possession of the tenure and to set aside the sale. Held that 
liefore the defendant's purchase of the tenure under Act VIII of 1865, wliioh 
conveyed to him the tenure free of incumbrances, can Ije set aside, it must 
l)e shown that the decree and sale were fraudulent, and that the purchaser, 
defendant, was a party to that fraud, or had notice of that fraud (Damodar 
Hoy V. Nimanund ChuckerbuUy, 15 W. R., 365). 

8eotion 151, Act X of 1859, bars a regular suit to set aside a sale 
in execution of a decree for arrears of rent. No appeal lies from an order of 
a Collector passed after decree and relating to the execution thereof (Hutton 
Moni V. Kali Kishen, W. R., spl. No., 147). The purchaser of a tenure at an 
auction-sale, in execution of a Gvil Court decree, offered to pay in certain 
arrears of rent, on account of which the tenure was at that time attached 
and about to lie sold under a decree in a suit under Act X of 1859. The 
Assistant Collector refused to receive payment, and the tenure was again 
sold under Act VllI of 1865 (B. C.) The plaintiff then sued in the Gvil 
Court to recover the tenure. Held that “ under Act VIII, 1865 (B. C.), the 
plaintiff's remedy was by appeal to the Collector, Commissioner, and the 
Board of Revenue. The law having pointed out his remedy, the plaintiff 
should have acted as the law directs, if he was injured by the orders of the 
Assistant Collector. As he has failed to do so, and the sale has taken place, 
the precedent of the Pull Bench (5 W. R., 20), applies to the case.” (Henry 
Bueidand v. Aehoo Chowdhrain, 9 W. R., 326). In Nogendro Chunder Ohose 
and another v. Munsruff Bibi (16 W. R., 17), however, it was held that the law 
does not lay down that the plaintiff must appeal to the Collector, and that 
tills step by the plaintiff is a condition precedent to his having recourse to 
the Gvil Court for redress under s. 13, Act VIII of 1865. An appeal has 
lieen provided by law in order that parties injured may resort to it fe** 
inva. Kdii.ting the sale ; but it certainly does not say that the parties cannot 
come to the Gvil Court to set aside the sale, unless there was previously an 
appeal to the Revenue-authorities. See also Tekaet Bhao Nargin v. The 
Court of Warde (16 W. R., 68), where it was hM that, where drcumstanoes 
indicate not merely an irregularity, but an irregularity brought about by 
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the contrivance of the decree- holder, the Civi! CJourt has jurisdiction to set 
aside the sale. When the tenure of a tenant admittedly in imsession is sold 
under s. 105, Act X of 1869, he has no right to sue for the reverital of the 
sale, but when a party alleges that he is the tenant, and that the person, 
against whom the Act X suit was brought, was not the tenant in posaessioii, 
he has a right to bring his action in the Civil Court to set aside t he sale 
alleged to have been procured by fraud or to restrain the defendants from 
availing themselves of rights Hc<iuired by such sale {Gungn v. Miwi Ham 
Naryan, 1 W. R., F. B., 183). 

Observe that this section makes no mention of an appeal to the Board. To the Board. 
A prifm tenure was sold, in execution of a rent-decree, under the provisions of 
tills Act. Against tliis sale an appeal was made to the Commissioner, who set 
it aside, on the ground that the sale was advertised to lie held in one place, 
but was actually held in another. On the case coming up to the Board, on 
appeal, they hekf that they had no jurisdiction to interfere with the Commis- UoanVs Fro- 
sioner's order, but, as the subject of Regulation VIH of 1819 is one which eeedings. 
falls witliin the scope of their administration generally, they expi*e»sed their 
concurrence with the view, taken by the Commissioner, that the iriegiilarity 
in the notice should have lieen sufficient to prevent the sale of the profieriy 
under the patni procedure. (Board's Miscellaneous Proceedings of 21st 
September, 1895, Xo. 397, Collection 7, File 241 of 1895). 

Observe also that no apfieal lies to a Commissioner under this si^ction To the Com- 
against sales held (without decree obtained) under the siinimary prot^edure uiissioner. 
of Regulation VIII of 1819. A Commissioner of a Division urged that it 
would lie inconvenient and unjust, w'ere there no apfieal to the Commissioner 
from any irregular or illegal act done professedly under Regulation V’lII of 
1819. He was of opinion that this section gave the Coinmissioner iiower to 
interfere, on appeal made to him on tlie ground of irrelevancy of the law. 
with any original proceedings of a Collector under the Act. The Board 
ruled that this section did not apply to appeals in jMttni sales. It did not 
appear to them that, under this Act, any such afifieal could heard on any 
ground whatever. They, however, held that it was the duly of the local 
revenue-authorities to notice every irregularity arising from w'unt of jurisdic- oeedings. 
tion in the proceedings of their suliordinates. Hucli notice would in some 
cases obviate injury, while in others it would not ; but, in the latter class of 
cases, it would indicate to the injured parties the advisability of apfilying for 
redress to the Civil Court, wliich alone can right them effectually so long as 
the law remains unaltered. — (Board's Miscellaneous Proceedings of May, 

1867, No. 333). 

14. No appeal as of right shall lie from any order passed in Power of 
appeal under this Act ; but a Commissioner, in any case in which 
an^peal has been heard by a Collector, and the Board of Revenue, 
in any case in which an appeal has been heard by the Commissioner, 
may call for the record at any time within three months from the 
date of the order passed in appeal^ and pass thereon such orders 
as they may* think proper. 
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MOt0S. 

Revision. — Although, as we have seen, no appeal lies to the Board under 
s. 13 of this Act, this section gives revisional powers to that body. It 
should lie noticed, however, that these powers apply only to sales of under- 
-tenure! after d^ree obtained. A Commissioner set aside the sale of certain 
under-tenures in execution of a decree, on the ground that three of the five 
lots sold were not in arrears, though the jama of the five lots were the same as 
that for which the sale took place. The law only allows lands in arrears to be 
sold. Hfitl by the Board, on appeal, that the Commissioner had power to 
upset the sale, and the reason given by him was valid. They, however, under 
the following section, supplemented the Commissioner's order by directing 
that tile purchaser should receive back his purchase- money with interest at 
the rate of 12 jier cent. }myable by the respbndent. — (Board's Miscellaneous 
Proceedings of fith August, 1892, Collection 7, File .303 of 1892). Th^^ 
sale of a tenure, in execution of a decree under this Act, was postponed by 
a Collector on the representation of one of the debtors that, if he failed to pay 
up the arrears due within the time of postponement, the sale was to be held. 
But no fresh nDtioe was published. The tenure was afterwards sold, as the 
arrears had not lieen paid up. The sale-proceedings of the Collector was 
upheld by the Commissioner on appeal. Again.st this order of the Commis- 
sioner an appeal was preferred to the Board, who hM that, on the postpone- 
ment, it was incumlienf on the Collector to issue a fresh notice, and that the 
failure to do so vitiated the sale-procoedings. They accordingly set the sale 
aside. — (Board’s Miscellaneous ProceetUngs of 2fith July, 18^, No. 59, Col- 
lection 7. File 130 of 1890). 

15. Tf any .sale of an under-tenure shall, under either of the 
two precedinj? sections, be set aside, the purchaser shall be en- 
titled to receive back the purchase-money with or without interest 
and in such manner as the appellate or revising authority may in 
each iastance direct. Any order for the recovery of the purchase- 
money or interest, passed by such appellate or revising authority 
as aforesaid, may be enforced by the process in force under decrees 
for the recovery of arrears of rent. 

16. The purchaser of an under-tenure sold under this Act 
shall acquire it free of all encumbrances which may have accrued 
thereon by any act of any holder of the said under-tenure, his re- 
presentatives, or assignees, unless the right of making such en- 
cumbrances shall have been expressly vested in the holder by the 
written engagement under which the under-tenure was created, or 
by the subsequent written authority of the person who createi^it, 
his representatives or assignees: Provided that notihing herein 
contained shall be held to entitle the purchaser to eject hhidkhast 
raiyats or resident and hereditary cultivators, nor to cancel bond- 
fide engagements made with such class of raiyats or cultivators 
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aforesaid by the late incumbetit of the under*tenure or his repre- 
sentatives, except it be proved, in a regular suit to be brought b\' 
such purchaser for the adjustment of his rent, that a higher rent 
would have been demandable at the time such engagements were 
contracted by his predecessor. Nothing in this section shall be 
held to apply to the purchase of a tenure by the previous holder 
thereof, through whose default the tenure was brought to sale. 

Notas. 

Observe the diffei-ence l>etween the language of s. 11 of Regulation VI II 
of 1819 and that of thin section. The former M^ieaks of incrumbranoeH and 
leases, while the latter speaks of incumbrances only. 

Object of the tsection . — Clause 7, sec. 15 of Regulation VTl of 1799, provided Object, 
for the sale of a de|>endent Uihtk or any other 1011111 * 6 , which, by t he title-dwds 
or established usage of the country, was transferable by sale or otherwise. 

Section 15 of Regulation V'll of 1799 did not, however, in express terms say 
whether the Ifdal: or tenure was to lie sold free from, or subject to, incum- 
brances which might have lieen created by tbe former bolder. Clausi^ !• 
sec. 11 of Regulation VllI of 1819, provided that any talnk or saleable under- 
tenure, sold under the rules of that Regulation, was sold free of all incumbraneeK 
that might have accrued upon it by the act of tJie defaulting proprietor, 
unless the right of making such incumbrances sJiould iiave lioen cxpi*essly 
vested in the holder by a stipulation to that effect in (he written engage- 
ments under wliich the Utluk might have lieen held. Clause 5 of the same 
section protected khudkiwl raiyats and all etigagenieritH at fair rents 

made with such tenants by the late incumbent or his representative. But 
it was not at that time expressly stated whether a sale of a tenure of the 
nature defined in sec. 8, Reg. of 1819, if sold by any other process 
than that provided by clauses 2 and 3 of that si^ction, was sold free of 
incumbrances created liy the former proprietor or not, and consequently 
Regulation I of 1820 was passed to clear up any doubt on that subject. 

It provided that, whenever a sale of any of the tenures of the nature dos- 
cril^d in sec. 8 of Regulation Vill of 1819 took place, u’lietlier the sale 
was made under the provisions of tiiat section or under the summary 
process authorized by the general Regulations, the sale was subject to sec. 

11 , and was, consequently, fi*ee of all incumbrances except those referred to 
in clause 3, and, amongst others, the tenure of cultivating raiyats, who 
had engagements entered into with them by the former proprietor at 
rents, which were as liigh as were demandable at the time when the engage- 
ments were entered into. Still the law, wliich rendered the sale free from 
inoumbrancee, w'as confined to tenures of the nature defined in sec. 8, Regula- 
VIII of 1819. This w'as the state of the law when Act X of 1859 was 
passed, and it was enacted by section 105 that if the decree be for an 
arrear of rent due in respect of an under-tenure, which, by the title-deeds 
or the custom of the country, is transferable by sale, the judgment-creditor 
may application for the sale of the tenure, and the tenure, may 

thereupon be brought to sale in execution of the decree, according to the 
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rules for the sale of under- tenures for the recovery of arrears of rent due 
in respect thereof contained in any law for the time being in force.'* That 
section in effect incorporated the providons of sec. 15, Regulation VII of 
1700, and secs. 8 and 11 of Regulation VIll of 1810; and, by incorporat- 
ing these provisions, it substantially enacted that all tenures of the 
description mentioned in sec. 8, Regulation VIII of 1810, were to be sold 
free from incumbrances, according to the stipulation of sec. 11 of that 
Regulation. There was, however, no law in force by which tenures other 
than those defined in sec. 8 of Regulation Vlll of 1810, that is, tenures, 
which were transferable by the custom of the country, could be sold free 
from incumbrances. The Omission was supplied by Act VIII of 1865, the 
16th section of which enacted that all tenures, sold under the provisions 
of that section, were to be sold free from all incumbrances, but subject to 
the proviso in that hection which is in the same words as that contained 
in clause 3, sec. 11, Regulation VIII of 1810. (Shahahoodeen v. FnUeh Aft, 
7 W. R., 260, F. B. ; B. L. R., Sup. VoL, 646.) 

Incutnbratuiea are mi void but voidable, — See notes under s. M of Regula- 
tion VIll of 1819, ante. The language of sec. 16, Act VIII of 1865, means 
that, at the time when the purchaser acquires the tenure, all under-tenures, 
craated by the former liolder of the tenure, are ipso facto avoided by the sale ; 
and that he and those claiming under him are, by Art. 120 of the limitation 
Act, entitled to bring their suit for the puriiose of realizing the subject-matter 
of those under- tenures within 12 years from the date of the auction sale {An- 
iwda Charan Biswas v. Mathura Nath Dass Bistvas, 1. L. R., 4 Cal., 860). 
This decision has, however, been overruled in the case of Titu Bibi v. Mohesh 
Chunder Bagchi (1. L. R., 9 Cal., 683 ; 12 C. L. R., 304), where it was hdd 
that under-tenures are not ipso facto avoided by the sale, but are voidable 
only at the option of the purchaser. 

Amidance of incutnJbrances. — See notes under s. 11, Regulation VIII of 
1819, ante. The purchaser of a tenure sold for arrears of rent acquires the 
tenures free from all incumbrances and under-tenures created by the default- 
er {Jan AH v. Safuna^ 6 W. R., Act X, 6). If a piece of land constituting 
a tenure is sold without the consent of the zamindar, the purchaser can 
only be treated as holding a rent-free tenure, subject to that of the original 
tenant, such rent-fi'ee holding being an incumbrance, which can be avoided 
by tlie purchaser when the tenure itself is sold {Shib Dass v. Barm Dass, 15 
W. R., 360). 

The auction-purchaser of an under-tenm'e sold under this Act acquires 
it free from any lakhiraj incumbrance created by the previous holder, 
if the latter had no authority to create such an incumbrance. {Issur 
Chandra ChuJeerhuUj^ v. Bistoo Chunder ChuekerhuUy, 12 W. R., 32). If the 
holder of an under-tenure allows his tenant to occupy the land rent-free 
for more than 12 years, the interest thus created in the latter is an incum- 
brance upon the under-tenure as much within the proviaion of Act VIll 
(B. C.) of 1865, a. 16, as if the holder had made a rent-free grant,”or 
given a nominal lease (Mohamad Ashwr v. Mohamad Wasuk, 22 W. R., 413)* 

An auction-purchaser, at a sale under Act VIII of 1865, has a right to 
get rid of an intermediate liolding such as a Kowla, so far as to substitute 
himself for the howladar, who is not, any more than a Udookdar himself, the 
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actual occupier of the land, but is only a person receiving in respect of tlu^ 
land a |»oportionate share of rent. (Mohiooddun Mahomed v. Mam Kuhon 
Koondoo^ 22 W. R.* 311). In a suit by a purchaser claiming in virtue of 
Act Vm of 1865, s. 16, and seeking to eject defendants from land they 
have been holding in succession from their father as cultivators, and 
which they allege to have been holding under a hoadn paUah^ it is open 
to the defendants to prove tliat they are houdadars^ altliough they fail to 
prove the howla poUah which, they set up (TUak Chunder KopaUe v. Rajith 
Saiyanund Ohoaalf 20 W. R., 316). 

Where a Mkmt tenure was sold under Bengal Act Vlll of 1865, and the shUtmi 
shikmidar was found to be the under-tenant of the zamindar, tlie ehiktni tenure. 
poUah not giving the privilege of making incumbrances, the purchaser was 
held entitled under s. 16 to receive the tenure free of all incumbrances. f.g., 
the incumbrance of a jamai tenure of a (lerson who was not a khudhaM 
raiyat (Hum Narayan v. Wooma Charan^ 19 W. R., 169). 

Observe, however, that s. 16 does not apply to the purchaser of a share purchase by 
of a tenure. ''A purchaser who applies to enforce the stringent provisions a sharer, 
of 8. 16 of Act VIII of 1865 is bound to show that he has acquired the right 
given to a purchaser by that section. That right is given to the purchaser 
of an entire under-tenure, and not to the purchaser of the share of an under- 
tenure. We have no power to extend the right, and a reference to the provi- 
sions of the Rent law, both Act X of 1859 and the present law. Act VIII (B. 

C.) of 1869, will show that the right has been carefully limited by the Legis- 
lature, and that a sharer with a limited interest could not, and cannot, sell 
the whole tenure, under Act Vlll of 1865, for arrears recoverable under 
either of those Acts." (SJuim Chand Mitter v. Juggut Chunder Sircar, 22 
W. R., 541). In Huro Sundari Dassya v« Kiahen Monee Cftowdhurani 
(13 W. R., 257), 8, N and R were possessed of a certain niahaL A kut kobalah 
of one-third of this property was granted to one J who obtained a decrei^ 
after foreclosure, and got possession. Two-thirds of the nwhul were sublet 
by 8 and N to one Komal Lochan in patni. In execution of a decree 
against Komal Lochan one-fourth of his tenure was sold to one Kalikant 
and three-fourths were sold to Chundemath and Haronath, who were thus 
in possession of three-fourths of two-thirds, equal to half or 8-annas of the 
tnahal in dispute. Chundernath's share, 4 annas, was purchased by the 
plaintiff, but the plaintiff was dispossessed by the defendants who had 
purchased the right, title and interest of N In the projierty in a sale, under 
Act VIII of 1865, in execution of a decree obtained by the zamindars for 
rent against N. Held that the reason why no distinction is made in s. 16 
of Act VIII of 1865 between the purchaser of the whole and a part of the 
mahal is that the section in question makes no mention whatever, and appears, 
therefore, not to apply to sales of portions of tenures. Norman, C. J., 
remarked; "The purchaser of a portion or fractional share in an under 
tenure is not the purchaser of the under-tenure any more than the purchaser 
of.^ house in a village is a purchaser of the village. . . .We think that, by 
the sale of the rights and interests of Nidan Chunder (N), the purchaser Kishen 
Monee Chowdhurani acquired only such rights as Nidan Chunder possessed 
at the time of the sale, and that, therefore^ she took subject to the rights 
of the peraoDs now interested under the paini granted by *him to Komal 
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Lochan." The purohaeer of a partnership in a tenure, in other words, of a 
shareholder s rights, acquires no right to retain possession agninst a 
person who buys the tenure itself when sold for arrears under Act VIII of 
1866 (Huro Mohan Oiri v. I)urga Charon Girt, 16 W. R., 319). 

Incumbran- PrtOeeted /wtereste.— See notes under s. 11, Regulation VIII of 1819, anie. 
cescreaM Incumbrances existing from a period prior to the creation of the tenure 
weaUM of* cannot ^ s- W referring to incumbrances created subsequently 

the teniira (Bhola Nath Ofumil v, Kedar Nath Bannerjee, 19 W. R., 106). 


Incumbran- Shareholders with a tenant are primarily liable with Irim to the zamindar 
cw crss^ > tenure, unless the zamindar comes to a separate agreement 

■an^i^ of i payment of their share. Wliere parties hold under or 

thesamifuinr, through the tenant, the zamindar is not bound to recognize their holding as a 
separate holding ; and his taking the rent of the whole tenure, or a part of 
it, from their hands, does not of itself amount to such a recognition as is 
contemplated in s. 16, Act VIII (B. C.) of 1865 {Sreenath Chuckerbutty v. 
Sreernanto Laakar d? oihera, 10 W. R., 467). In a suit by a purchaser at a 
sale, under Act VIII of 1866, to get rid of an under-tenure set up by defend- 
ants, where, in reliance upon the latter clause of s. 16, it was urged that 
the jjottah under which the defendants held was created by the late holder 
with the express sanction of the zamindar, it was hdd that, under the 
strict provisions of the section, no sanction of the zamindar would avail, 
unless the right was vested in the holder by the written engagement under 
which the under-tenure was created, or by the subsequent written authority 
of the person who created it or his representatives (Eahan Chunder 
Mozumiar v. Hurriah Chandra Qhme^ 21 W. R., 137). 


Khudkast expression ‘ "khudkhaat raiyaf * , as used in s. 16; Act VIII (B.C. ) of 1865, 

raiyata or means “resident and hereditary cultivatore” {Koontee Debee v. Hridoy Nath 
jrred*ta**”* Durree/m, 16 W. R., 206). Tlie mere fact of a raiyat residing in one 
cultivators, nionzah and the land being situated in another does not preclude him from 
being tieated as a resident cultivator within the meaning of s. 16, Act VIII 
of 1866. It may be that the two tmuznh^ are situate within the same 
estate, and they may also be closely adjoining to each other. {Nobo 
Kiakur Biaivaa v. Jadub Chunder Sircar, 20 W. R., 426). In Nil Madhub 
Karmakar v, Shiboo Paul (13 W. R., 410), an auction-purchaser of an under- 
tenui*e at a sale under Act Vlll of 1866, finding an incumbrance there- 
on created by his predecessor in the shape of a mokurrari lease, sued the 
lessee to recover khaa possession of the land covered by the mokurrari. 
The defendant pleaded a right of occupancy founded on his having 
cultivated the land for more than 12 years. Beld that the defendant 
was protected from ejectment by s. 6, Act X of 1869, and that, even if 
the lease were avoided under s. 16, Act VIII of 1866, ejectment does not 
necessarily follow thereby, and therefore Hobhouse, J., observed: — “If 
the suit had been one on the part of the plaintiff to declare that he was 
free from the incumbrance made by the late holder of the tenure, it is 
most likely that we should have held that the suit was a good one, wnd 
that we should have given the relief asked for, because the incumbrance 
in question was undoubtedly an incumbrance which had acerued by the 
act of the former holder, and which was not protected by any especial 
right pven under speoiaf agreement to make such inoumbeanoe. But 
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fche defendant, in this inatanoe, does not rely solely upon the inoumbranoe, 
if he indeed relies upon it at all. He says he cannot be ejected because he 
has a light of occupancy — a right expressly given to him by the provisions 
of Act X of 1859. The incumbrance, to which s. 16, Act Vlll of 1S65, 
refers, is not the person but the iking. The lease in this instance might 
possibly be avoidcKl ; but it does not follow that the man who holds that 
lease must necessarily thereby and therefore be ejected. The law does not 
say so, and on the contrary the provisions of Act X of 1869, on wliioh 
defendant relies, protect a person who, like the defendant, has a right of 
occupancy.*’ A certain chur having been converted into two estates 
paying Government revenue, the plaintiff became the purchaser of one of 
these estates at a sale for arrears of revenue and of a howUi lease of the 
other at an auction-sale for arrears of rent, and brought a suit, in virtue 
of B. 37 of Act XI of 1859 and s. 16 Act Vlll (B. C.) of 1865, to avoid the 
tenure of the defendants, who held,* in akihni Udukdari and hmdadari 
tenure, holdings appertaining to both the estates. The defendants admitted 
the alleged nature of the holdings, but claimed exemption from eviction 
on the ground that one of their ancestors, more than 12 years before, had 
cleared and cultivated the land and built a house tliereon, and that, 
since his death, they themselves had continued to cultivate tlie land and 
reside upon it. The lower Court having found that the defendants were 
hereditary and resident cultivators, it was held that the defendants were 
entitled to the benefit of the proviso in s. 16, the words of that proviso 
being wide enough to embrace every resident and hereditary cultivator 
irrespective of his denomination {AhsanoUah v. Shamsere Ali^ 4 C. L. K., 

165). In Eman Alt Miatri v. Alor Ali Khun (22 W. R., 133), where the 
question was whether the defendant’s right of occupancy had been de- 
feated by the title which the plaintiff had acquired, it was held that the 
right of occupancy is not avoided by the operation of s. 16, Act VIII 
of 1865. Where the rights and interests only of a judgment-debtor are 
sold in execution under Act VIII of 1865, the tenure itself does not pass, 
much less does it pass free from all encumbrances ; and the purchaser 
is not entitled to eject tenants who have been occupying and cultivating 
the land for more than 12 years (Rajldahore Mukherjet v. Duarulh Sootra" 
dhar, 16 W. R., 234). But subordinate tenures not created in good faith 
are not protected when the tenure itself is sold for arrears of rent 
{Durgacharan v. Ananda Moyee^ 3 W. R., 127). In a case between the 
purchaser of a podni Uduk at an auction-sale under Act VIII (B. C.) of 1865 
and a party claiming as dar~ijoT€Ldar^ the point to be decided is whether the 
latter was bond fide in possession by collecring rent. If he was, the ques- 
tion of the avoidance or voidability of the tenure is not one which can 
be disposed of in CSollector’s Court {Qungu Bum v. Bum KumuX^ 13 
W. R., 68). 

A Iniok built house erected on land comprised in the holding cannot Brick-built 
bs iOonsidered as *‘an incumbrance** on the tenure within the meaiungof 
that word in s. 16, Act Vm of 1866. If the lM»d had been wld 
uraan of GovenmiMit revenue, the owner of a honae 
mi^ have »»w»" entitled, aa a^unat the auction-puzahaaer, to reaide in. and 
enjoy, to* h**"-*, paying an e^uitaUe ground-rent for the nte to anoh pur- 

BL 13 
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ohaaeTy and thati whether the house were built by a person holding under a 
lease granted by the former proprietor (Act I of 1845, ss. 3, 26 -and 27 : 
Act XI of 1850, 88. 3 and 7), or even by the ex-proprietor himself. It is not 
easy to see why the purchaser of a tenure at a sale for arrears of rent should 
be treated as having a right greater than that of a purchaser at a sale for 
arrears of Government revenue. A landlord may object to the erection of a 
brick-built house on land let out for cultivation, and obtain an order re- 
straining his ratyat for thus altering the character of the tenure ; but, if he 
remains passive and allows the house to be built, he cannot afterwards be 
heard to say that the tenant had done any wrong. Should the tenancy 
determine, the landlord would be the owner of the soil, the tenant of the 
house. The purchaser of a tenure at a sale for arrears of rent only takes 
such rights as the landlord himself could have exercised, if he had re-entered 
and resumed possession of the property (Shtb Daas Banner jee v. Bamun Dasa 
Mukherjee, 16 W. R., 360). 

Notice . — An auction-purchaser under Act VIII of 1866 is not at liberty 
without notice of his intention to cancel a pre-existing tenure, or to avoid 
any incumbrance (Qovind v. Alimoodeen^ 11 W. R., 160). Without any act 
on fhe part of the auction-purchaser or any notice of an intention to 
cancel a pre-existing under-tenure, the tenure does not fall to the ground 
by the mere fact of the sale (Raja Satlo Saran v. Moheah Chvnder, 1 1 
W. R., 10). 

Fratid , — If a lessor enters into an agreement with another }>erson to 
get rid of his lessee by means of a hctltious sale for arrears of rent, and to 
share the profits of the transaction, that is a fraud against the lessee. The 
person, with whom such agreement is made, must nert be considered as having 
the rights of an auction -purchaser under Act VIII of 1866, but only those 
of a pitfchoser (Sree Nath Ohoae v. Horonath Butt Chowdhry, 18 W. R., 240). 
A suit by an auction -purchaser to obtain khaa possession of an under- 
tenure, which had been sold under Act VIII of 1866, was dismissed on 
the ground that the suit, in w'hich the zamindar had obtained the decree, was 
a fraudulent one, and that the purchaser knew that it had been against the 
wrong party. (Nobin Chunder v. Ndbin Chunder, 22 W. R., 46). 

Onua . — At a sale held under Bengal Act VIII of 1865, the defendant 
purchased a ahikmi tenure and obtained possession thereof. Subsequently, 
he ousted the plaintiff from certain lands, who brought a suit for recovery of 
possession thereof on the ground that the property in dispute was a lakheraj 
tenure created by the Rajah of Tipperah, and that he w'as the owner thereof 
partly by purchase and partly by inheritance. The Lower Appellate Court 
found as a fact that the late ahitmeedar, and not the Raja, had giUnted the 
lands in dispute as bramattar in favour of the person through whom the 
plaintiff claimed. It, however, passed a decree in favour of the plaintiff, 
as he had been unlawfully dispossessed. Held that under s. 16, Act VIII 
of 1865, the encumbrances created by the former holder were voidable 
by the auction-purchaser, and that it was upon the plcdntiff to show |that 
the former holder could create such a right. (lawar Chunder v. Biaiu 
Chunder, 3 B. L. R., App. 79). 

Estoppel * — ^Where a purchaser of a tenure in a sale, held ^nder the pro- 
viflbna of Act VIII of 1866 (B. C.), sued the person in possession for rent 
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and obtained an ex parU decree* and then brought a suit for enhancement 
of rent *to which the defendant pleaded that he was entitled to hold the 
land under a mohurrari potta, upon wliioh the plaintiff withdrew his suit 
and brought the present suit for ejectment : Held that the plaintiff was not 
estopped from bringing the suit by reaagn of his having brought a rent-suit 
against the defendant. Under s. 16 of the Act he is allowed to avoid incum- 
brances, and if tlie defendant would not accept the (msition of the tenant 
offered to liirn and pay a reasonable rent, the plaintiff is entitled to eject him. 

No previous notice to quit need be given for the maintainability of a suit 
of this nature (Arsali Sadagar /. Bam Satya Bhahit, 7 C. L. J., 101). 

Limitation . — ^The purchaser and those claiming under him arc), by Art. Limitation : 
120, schedule II of Act IX of 1871, entitled to bring a suit for the pur|x>8e 
of realizing the subject-matter of under-toniires, creattMl by former holders, 
within 12 years from the time of the sale (AitticK/cx v. Mathuramth, 4 C. L. R., 

7 ; I. L. R.. 4 Cal., 860). Under Art. 121, sch. II of Act XV of 1877, the 
period of limitation is 12 years from the time when tlie sale liocomes tinal 
and conclusive. (See Ilarek C/iajul v. Be jay C/iand, 2 C. L. tf., 87 ; 0 C. \V. N., 

705), 

17. The purchaser of an under-tenure sold under this ActZamindar 
8hall apply to the zainindar or other land-holder, within f^t(‘en (JecMl if pur- 
days from the day of sale, to have his name registered in the za- Jio""y/gi»ter. 
mindar’s or other landholder’s books as the purchaser, and shall 
execute a kahuliyat on the same terms and conditions on which 

the under-tenure was held by the defaulter ; and, if such applica- 
tion be not made within fifteen days, it shall be lawful for the 
7.amindar or other landholder to sue the said purchaser under 
the provisions of clause I of section 23 of Act X of 1859. 

NotEU, 

See notes under ss. 5, G & 7, Regulation VIII of 1810. 

18. The provisions of section 3 shall be applicable to all indemnity, 
sales held under Regulation VIII of 1819 previously to the passing 

of this Act ; and no suit shall lie in respect of such sales on the plea 
of want of jurisdiction of the Officer by whom they were conducted. 

Schedule referred to in Section 11. 

I certify that A. B. has purchased, under Act VIII of 1865, 
the under-tenure {as specified in the notice of sale), and that his 
purchase took effect on the day of (beimj 

tJu& day after that fixed for the last day of payment.) 

(Signed) C. D. Collector. 
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value of having, of service of notice, 101. 
of purchase when to be given to purchaser, 184. 
of purchase, form of, 195. 

CERTIFICATE TO THE EFFECT 
in s. 8, cl. 2 of Reg. VIII, 1819, meaning of, 101. 

CESS~“ 

interest and, petition for sale should include, 92. 

CHAKERAN LAND— 

abatement of rent where portion of land included in patni is resumed 
as, 30. 

what are, 38. 

light of zamindar and of patnidar to resume, 38. 
whether patnidar entitled to resume, 39. 

additional rent payable by patnidar when, settled with him, 40. 

basis of calculation of admtional rent of such, 40. 

right to excess sale-proceeds of, sold for Government revenue, 41. 

rigJit of raiyat settled on resumed, as against patnidar, 41—43. 

form of suit to recover possession of resumed, 43. 

limitation in such cases, 43. 

CHARGES— 

on the estate. Road and Public Work Cesses are not, 20. 
antecedent balances are not, on taluk sold, 158. 

See Febs. 

CHOWKIDARI CHAKERAN LANDS— Chakbran LAwna 

CHOWKIDARI TAXES— 
are not abwab, 20. 

would not seem to come within definition of rent, 20. 

CIVIL PROCEDURE CODE (Act XIV of 1882)— 

See Acts. 

COLLECTION-CHARGE— 

tenants agreeing to pay is not an abwab, 19. 

COLLECTOR— 

defined, 172, 176. 

COLLECTORATE(S)— 

conduct of sale of land when all in one, 171. 
conduct of sale of land when in two or more, 171, 172. 
definition of the term, 172. 

COMPENSATION— 

apportionment of, amon^t various persons interested in property, 34 — 38.^ 
in what proportion zamindar and patoidar are entitled to get, 35. * 

when patni land taken up for public purposes, partnidar entitled 
to, 34 — 38. 

where patni land taken up by private party, 38. - 

for loss sustained by undertenant in consequence of sale, 162. 

form of suit for such, 163* 
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CONSENT— 

of landlord, relinquishment and surrender of patni tenure without, 71 > 
written to a partition when not neoessaiy, 57. 

dakhtlas not amounting to, 67* 68. 

in writing* entry in an account when not amounting to, 68. 
of landlord, patni cannot be relinmiished without, 70. 
statutory lien cannot be created by, 130. 

CONTRACT— 

special, of Road and Public Works Cesses from patnidar, 19. 

question to be considered in such, 20. 

payment of d4k cess depends upon, 21. 

as to interest on arrears of rent is binding, 76. 

CONTRACT ACT (Act XI of 1872)— Ncc Acts. 

CONTRI BUTION— 

w'hen purchaser pa 3 dng off rent-decree not entitled to, 07. 
shareholder paying entire rent is entitled to, 138. 
jMitnidar pa 3 ring Oovt. revenue is entitled to, 138. 
when mortgagee of a share pa 3 ring entire rent is (miit led to, 130. 
purchaser paying arrears accruing before date of sale is not entiiltHl to, 
139. 

in a suit for, joint decree cannot be passed, 139. 
limitation as to suit for, 139, 140. 

CONVEYANCE— 

of land, a conveyance of entire solum from surface down to centre, 04. 
, passes the entire estate, 04. 

CO-OWNERS- 

one of, may sue to set aside sale, 140. 

CO-PATNIDAR— 

suit for partition against, 02. 

CO-SHARER(S)— 

right of measurement by, in an undivided estate, 45. 
equity l^etween, 140. 

COSTS— 

whether sale may be stayed on refusal to pay, 142. 

CREDITOR— 

to refund his share of sale-proceeds if sale be set aside, 101. 

CUSTOM— 

as to transferability of occupancy-rights, 177 — 180. 
evidence of such* 180. 
onus of* 181. 


D 

DAK CESS— 
what is* 21. 

payment of, depends upon contract, 21. 

is not recoverable as rent* 22. 

suit for, is cognizable by Small Cause Court, 23. 

BAKHILAS— 

not amounting to written consent* 57* 58. 

DAMAGE(S)— > . * ^ 

of action once matured subsequent occurrence of further* does not 
originate a fresh cause* 34. 
darpatnidar cannot claim* when in arrear* 164« 
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DARPATXI— 

measurement of raiyat*s holding in, by patnidar, 76« * 

DARPATXIDAR— 

position of unremstered, 73. 
ejectment of, 76, 77. 

right of suit for possession by a holder under, 77. 

Cannot claim damages if in arrear, 164. 

DARPATXI LEASE— Lease. 

DARPATnf TALUK— 

application of B. T. Act to, 81. 

DARjlWrXI TEXURE— 

mere possession for 12 years not sufficient to create, 72. 
does not necessarily lapse, where patni found to be henami^ 72. 
transfer of, 72, 73. 

DATE— 

of presentation of petition where lK>th Atrdi and Fasli years are used.. 
91, 92. * 

wlien notice to bo fiublished, 104, 105. 
of sale after due service of notice, 106. 

DEATH— 

of a registered patnidar, piocedurc in case of succession on the, 81. 
DEBT(S)— 

patni taluks are answerable for, 60. 
personal, antecedent balances ai'e, 168. 

DECREE— 

by co-sharer landlord is not a decree for rent, 69. 
execution of, for consolidated rent of three tenures, 69. 
sale of patni taluk in execution of, rules applicable to, 78. 
joint, cannot be passed in a suit for contribution, 139. 

DECRETAL AMOUXT— 

payment of, where to be made and when, 183. 

DEED— 

of lease, parol evidence is admissible to explain the, 46. 

DEFAULTER— 

cannot bid, 109, 110. 

M'ho ai-e included by the term, 109. 
purchase by, only voidable, 110. 
mortgagor of patni not a, 110. 

tenure to be sold free of incumbrances by act of, 112. 
limit of time for pa^’^ment by, 128. 

contesting zamindar's demands may apply for summary investigation,. 
136, 143. . 

when to receive surplus sale- proceeds, 166. 

DEFAULTING PROPRIETOR— 

meaning of, 117. 

DEFICIENCY— 

realization of, on re-sale, 110. 
to be recover^ by civil suit. 111. 

DEMAND— 

of the zamindar, who can lodge, 136 — 138. 



INBXX. 


20S 


DEPOSIT — 

of rent in Court, 23. 

effect of withdrawal of, by landlord, 23. 

application of forfeited, 169. 

to be made by purchaser, rate of, 183. 

when to be forfeited. 183, 184. 

DEPOSITOR— 

under s. 171 of B. T. Act will be put in |)ossetHston upon application, 129. 

notice by, of his title be given to tenants. 130. 

may bring a regular suit^fb recover amount ailvanceil, 130, 13t. 

Df:PUTV COLLECTORATE— 
defined, 172. 

DILUVION— 

abatement of rent on the ground of, 28. 

DTSTIXCTIOX— 

between “ incumbrance ” and “ registertKl and notified incumbrantu*,’* 
117. 

DISTRESS— 

proceeding on ai>plication for sale of tenure analogous to remetly by, 
88, 89. 




EFFECT— 

of withdrawal of deposit by landlord, 23. 
of defective service of notice of sale, lOfi. 

EJECTMENT— 

. of darpatnidar, 76, 77. 
validity of sale in a suit for, by purchaser, 152. 

ELECTION— 

to treat the lease as valid, acts which amount to an, 7. 

ENCROACHMENT— 

on landlord's land, 26. 
on third person's land, 26. 

ENCUMBRANCE— 

• tenure saleable free of, 88. 

See Incumbrance. 

EXCiAGEMENT— 

with raiyats, exception in favour of bond fide, 113. 

ENHANCEMENT— 

of patni rent, s. 52 of B. T. Act applicj to, 24. 

of rent whore lease with defined boundaries contains more land than 
is specified, 25. 

of rent by joint landlords, suit for, 28. 

EQUITY— 

l>e tween oo-sharers, 140. 

ESTOPPELr— 

as to ejectment by reason of purchaser's liaving brought a rent-suit, 195. 

EVIDENCE— 

certifioate of payment of purchase- money is admissible in, without being 
registered, 155* 
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EXCHANGE OF LAND— 
is an incumbrance, 115. 

EXECUTION— 

of patni kabuliyat, 12, 13. 
auction -purcliaser may proceed to, when decree is passed, 148. 

EXECUTION OF RENT-DECREE— Remedy. 

EXECUTION-SALE— 

purchaser at, cannot recover from original patnJdar amount deposited 
to stay sale, 138. 


P 


FEE(S)— 

upon alienation of patni taluk, zamindar's right to demand, 78. 
rate of, upon such alienation, 78. 

not required for possession of patni taluk by purchaser, 78, 80. 
for registration of names of auction-purchaser, courses open to coin^>el 
payment of, 86. 

of Mukhtear to be treated as charges in bringing patni to sale, 157. 
of pleader when to be treated as charges in bringing patni to sale, 1 57, 
158. 

of Revenue Agent to be treated as charges in bringing patni to sale, 157. 

FORFEITED DEPOSITS— Deposit. 

FORFEITED DEPOSITS ACT (XXV OF 1850).- ..Vcc Acts. 

FORFEITURE— 

of earnest- money when made, 110. 
need not be ordered immediately. 111. 

FORM(S)— 

to be observed in selling. 111, 112. 
of siut for reversal of sale, 151. 

of suit for compensation for loss sustained by under-tenant in conse- 
quence of sale, 163. 

FRAUD— 

by means of a tictitious sale for arrears of rent, effect of, 194. 

• 

FURTHER DAMAGE— Damage. 


a 


GRANT— 

of patni by Hindu widow not void but voidable, 6, 7. 
GRANTEE— 

what are the requirements to ascertain the rights of, 65. 


H 

HEREDITARY CULTIVATOR— 
ejectment of, 113. 
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HINDU WIDOW— 


csreation of patni taluk by, 5. 
valid when 


benefits, 5. 


l€»gal necessity exists or estate 


, valid when reversioner consents. C. 
owner of her husband's proi^erty subject to certain restrictions, 5. 
can make a valid alienation of her interest with consent of reversioner, (i, 
grant of patni by, not void but voidable. 6, 7. 
limitation in case of alienation by, 7, 8. 


HOUSE— 

brick- built, not to be considered as inoumbraiice, 1S13* 


1 

INCREASE— 

by encroachment on landlord's land, 26. 

on third person's land, 26. 

by accretion from recess of river or sea, 27. 

Reg. XI of 1825 as to, 27.^ 
increased rent on such, 27. 
j-ate of assessment on such, 27. 

when tenant not liable to enhancement of rent for such, 2K. 
back rent of such, 28. 

IXCUMBRANCE(S)— 

tenure to l>e sold free of, by act of defaulter, 112. 
meaning of, 113. 

annulment of, purchaser entitled to, 113, 114. 

a lease is an, 1 14. 

an under- tenure is an, 114. 

instances of, 114. 

kinds of, 1 14. 

exchange of land is an, 115. 

adverse possession is an, 1 15. 

mortgage when not an, 1 1 5. 

occujmncy-right is an, 115. 

non-occupancy -right is an, 115. 

since creation of patni taluk not voidable, 117. 

sale of a portion does not avoid, 118. 

not voidable when several tenui-es are put up for sale in execution of one 
decree, 118. , , . , 

distinction between, and registered and notihed incumbrance, 117. 
not void but voidable by purchaser, 118. 
anus as regards, 122. 

right to avoid, must lie exercised within reasonable time, 122. 

are not void but voidable, 190. 

purchaser can avoid all, 19<1. 

at a sale of sikmi tenure, 191. 

created prior to the creation of tenure, 192. 

created with sanction of zanundar, 192. 

brick-built house not an, 193. 

auction-purchaser cannot avoid, without notice, 194. 

INDEPENDENT DEPUTY COLLECTOR— 

• . defined, 172. 

powers and jurisdiction of, 172. 
publication of notice of sale by 172. 
exeroise of powers of, 172. 

TN .TTTNCnON— 

cm to give effect to tn-ti^er when granted, 78. 
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INSTALMENT— 

payment of patni rent hy, 23. 

INTEREST— 

of patni tenure of the second degree, 72. 

of patni tenure of third or fourth degree, 72. 

on arrears of rent is binding, contract as to, 75. 

and cess, petition for sale should include, 92. 

inferior, cannot be annulled before superior interest, 117. 

upon purcliase- money, purchaser is entitled to, 147. 

when zamindar is liable to pay, upon purchase-money, 148. 

INVESTIGATION— 

defaulter contesting zarnindar's demand may apply for summary, 135, 
143. 

scope of such, 143. 


J 


JURlSDlCnON— 

for suit to set aside sale, 149. 
pracedurc in case of doubt as to, 172. 

{lowers and, of Independent Ileymty Collector, 172. 
of appeal under Ben. Act VIII of 1805, 185 — 187. 

K 


KABULIYAT— 

creation of patni taluk by ))atnldar taking land not covered by, 11. 
execution of patni, 12, 13. 

KHUDKA8T JOTES— 
sale of, 178. 

KHUDKAST RAIYAT— 
ejectment of, 113. 
meaning of, 1 19, 192. 
cannot be evicted, 119. 

distinction between, and paikast raiyat, 119. 
tK)wer of purcliaser to eject, 188. 
how to acquire the under-tenure, 188. 


LAKHIRAJ LAND— 

created before or after 1790, whether a patnidar can resume, 44, 
LANDLORD— 

money payable to, for use and occupation of land is rent, 14 — 8. 

LATE TALUKDAR— 
meaning of, 156. 

LEASE—* 

of lands in taluk, proprietor's right to give, 1. ^ ^ 

including jote- jamas and patni talnk, creation of patni Udvk by, II. 
creating patnis in more estates than one, creation of patni ialnk by, 11. 
violating tlie rules against perpetuities, creation of patni kduk by, 11, 12. 
a patni, is not agricultural lease, 13. 
money payable as stipulated in a, is rent, 15. 

stipulation for payment of abweb in a pmnanent mokurari, is valid, 18. 
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LCAASE~*~'Coti^<l. 

stipulation for {payment of abwab in a patni or darpatni, is valitl, lb. 
with defined boundaries covers ail lands, more or less, 25. 
parol evidence is admissible to explain the deed of; 4fi. 
granted in contravention of law in force, validity of, 49. 
competency of proprietor to grant, at his discretion, 49, 59. 

of proliibition against granting, for terms exceetiing li> vears, 

stipulation for jiayment of abwab under a |)ermanont mokurari. is vali<l 
75. 

is an incumbrance, 114. 

LESSEES— 

right of temjiorary, to minerals, fi:i — .5. 
right of permanent, to minerals, 63 — 6. 

LIABILITY— 

of transferee of a portion of jMilni taluk ceases when t he whol(* is tra.ns. 
ferred, 54, 

of tenant for rent on cliarge of landlord, 55. 

of purchaser, when tenures sold otherw'iso than for arrears of rent, 07. 
when temure sold for arrears of rent, 67. 

LIEX— 

statutory, cannot l>e ci^oated by consent, 130. 
created by s. 13 of tlie Rogidation is a statu tory one, 130. 
created by s. 13 of the Regulation is tantamount to usufnictuarv mort- 
gage, 132. 

extinction of such, how made, 132, 133. 

LIMITATION— 

under Reg. XLIV of 1793 for arrangcunent to lease lands in i.tiuh, f. 

in case of an alienation by Hindu widow, 7, S. 

in case of grant of patni by she bait, 10. 

of suit to recover possession of resumed chtkprnn land, 43. 

as to application for registration of nam<$, K4. 

in case of adverse possession, 123. 

in case of arrears of rent, 125. 

as to suit for contribution, 139. 

of suit to set aside patni sales, 1 52. 

— for arrears of rent when .sale is set aside, 152. 

where litigation is iiendiiig, 152. 

when fraud is alleged, 153. 

in suit to recover co-sharers share, 154. 

for suit by under-tenant for comfiensation, 163. 

LOCAL EXTENT— 

of R^. VIII of 1819, 5. 

LOSSES— 

purchaser must be indemnified against all, 146. 

LOTS— 

for sale, notice should specify, 03. 

M 

MEASUREMENT— 

oo-sharer’s right of, in an undivided estate, 45. 
proprietor’s right of, under ss. 90, 91 of B. T. Act, 45* 
of raiyafs holding in darpatni by patnidar, 76. 

MERGER — 

doctrine of, before paaring of Transfer of Property Act, 62; 63* 
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MESNE PROFITS— 

‘ right to, for the period out of poaseBsion, 150, 

MINERALS— 

temporary leaaees have no right to, 63. 
right of pernmneitt leaaees to, 63, 64. 

MISREPRESENTATION— 

of assets, abatement of rent on the ground of, 31. 

MOKURRARI LEASE — See Leasib. 

MORTGAGE— " i 

when not an incumbrance, 115. 

created by s. 171 of B. T. Act is not an incumbrance, 130 
must be of the entire estate, 130. 

MORTGAGEE— 

of a share when entitled to contribution, 139. 
may sue to set aside sale, 146. 

to l>e paid from surplus sale-proceeds, right of, 160. 
landlord to lie paid in priority to, 161. 

MORTGAGOR— 

creation of patni taluk by, 10, 11. 
can bid at sale of patni, 1 10. 
of patni is not a defaulter, 110. 

MOTHER— 

creation of patni taluk by proprietor's widowed, 57. 

MOWROSEE IJARAH— 

dilYeronoe between taluk and, 52. 

MUHAMMADAN WIDOW— 
elation of patni taluk by, 9. 

MUKHT EAR’S FEES— Nrc Fees. 

N 

NAWAB NAZIM’S DEBT ACT— 

property mentioned in schedule of, Patni Sale Law whether applicable to, 
89. 

NON-OOCUPANCY-RIGHT— 
is an incumbrance, 115. 

NOTICE— 

under s. 8, els. 2, 3, what should be contained in, 93. 
publication of, essential for the validity of sale, 94. 
places where notice should be published, 94. 
original, must be stuck up at oolleotor’s outoherry, 94. 
must be stuck up at some conspicuous place, 94. 
stioking-up of the, during offioe*hours sufficient, 95. 
must be stuck up till the date of sale, 96. 
due publication of, essentiid, 96. 
personal service of, not sufficient, 96. 
must be served on patni in arrear, 97. 

must be served at tiie cutcherry on patni in arrear, 97, 98. • « 

signature of three substantial persons necessary for service of, 99, 

value of certification of, 101. 

proof of service of, 101 — 104. 

date when, to be j^ublished, 104, 105. 

defective publication of , is sufiicient plea for levenud of sale, 105, 106. 
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NOTICE— coiiKi. 

rule not appplioable to, affixed at the Colleotorate, 106. 
of sale, effect of defective service of, 106. 
date of sale after due service of, 106. 
onus of service of, 107. 

E lea of non-service of, when may be taken, 106. 

y depositor must be given to tenants of Ills title, i:S0^ 
of sale by Independent Deputy Collector, publication of, 172. 
publication of, required by law to be advertised, 172. 
of sale what to contain, 181. 



OCCUPA NCY - RK; HTS~ 
is an incumbrance, 115. 
transferability of, 177, 178. 

ONUS— 

of service of notice, 107. 
as regards incumbrance, 122. 

of service of notice in a suit to set aside |iatni sale, 162. 
OPPOSITION— 

procedure in case of, to purchaser, 154. 
procedure in case of continued, to purchaser, 166. 

OWNERSHIP— 

as zamindar, patnidar can exercise same all rights of, 61. 


P 


PAIKAST RAIYAT— 
meaning of, 120. 

PAROL. EVIDENCE— 

admissible to explain the dcsed of lease, 46. 

PARTITION— 

amongst landlords is binding on |>atnidar, 66. 
amongst patnidars is not binding on landlord, 66. 
landlord may recognise, by accepting rent, 67. 
when written consent to a, not necessary, 57* 
dakhUaa not amounting to written consent to a, 67, 68. 
right of, when two i>artie8 in joint possession of land under permanent 
title, 69. 

question of convenience in a suit for, 61. 
between patnidar and zamindar, 56. 
patnidar entitled to claim, 69. 
rules dedudble from authorities as to such, 61* 
suit for, against co-patnidar, 62. 

PATNl— 

• . derivation of the word, 4. 

PATNIDAR— 

taking land not covered by kabuiiyat, creation of paiwi UUuk by, 11, 12. 
entitled to compensation when patni land taken up for public purposes, 
34, 36. 

ris^t of, to resume ehahtran land, 38. 
wnether entitled to resume cAolseraa land, 39. 


RL 


14 
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PATNIDAR— 

partition between, and zamindar, 58. 
entitled to claim partition, 59. 

whether can resume lakhiraj land created before or after 1790, 44. 

right of, as to underletting declared* 50. 

can exercise same all rights of ownership as zamindar, 51. 

who gives darphtni cannot measure raiyat’s holding, 76. 

procedure in case of succession on the death of a registered, 81. 

may bring a suit to register his name, 82. 

purchaser at a revenue-sale may transfer his right to a, 118. 

pa 3 dng Govt, revenue is entitled to contribution, 138. 

contesting zamindar’s demand may apply for summary investigation, 143. 

defaulting, whether purchaser can proceed against, 147. 

effect of reversal of sale upon, 148. . 

liable to pay arrears of rent when sale is set aside, 148. 

not so liable when there is mala fUle interference with tenants* possession 
by zamindar, 149. 

PATNI KABUUYAT— 
execution of, 12, 13. 

PATNI LAW— 

whether relevant to the question of title, 14.3. 

PATNI LEASE— 

not an agricultural lease, 13. 
not an out-and-out sale, 13. 

See Lease. 

PATNI RENT— 

must be based on paint patta^ 14. 

payment of revenue into Collectorate to save estate from sale is suffioient 
payment of, 14. 

payment of, by instalment, 23. 

See Rent. ’ 

PATNI SALE— 

Law, whether applicable to property mentioned in schedule of Nawab 
Nazim’s Debt Act, 89. 

See Sal.e. 

PATNI TALUK(8)— 
origin of, 4, 5. 

created by proprietors of temporarily-^ttled estate, validity of, 5. 

„ * Hindu widow, validity of, 5, 6. 

„ proprietor’s widowed mother, validity of, 7. 

„ Muhammadan widow, validity of, 9. 

„ a shebait, validity of, 9, 10. 

„ a mortgagor, validity of, 10, 11. 

„ a lease including jaie-jamas and paint taiuk^ validity of^ 11, 

„ a lease creating patnis in more estates than one, 11. 

„ a patnidar taking land not covered by kabuliyat, 11. 

„ lease violating the rules against perpetuities, 11,12. 

„ benami transaction, 12. 

are valid tenures in peipetuity, 50. 

axe transferable, 50. ‘ 

axe answerable for 4ebt, 50. 

are heritable by their conditions, 50, 52. 

refund of bonus paid for, on failure consideration, 33. 

imports hexediii^ tenure, 52. 

tenure in the nature of, is by its nature alienable, 53. 

transfer of , 53. ^ v 
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PATNI TALUK(S)— WHirf. 

of the second degree, righto and interest of, 72. 
of tlie third or fourtli degree, righto and interest of, 72. 
zaniindar cannot refuse to ^▼e effect to transfer of, 77, 78. 
fee not required for possession of, by purchaser, 78. 
transfer of, when zamindar inay reCaise sanction to, 78. 
zainindar's right to demand fee upon alienation of, 78. 
zamindar's right to demand suimtantial security from purchaser or trans- 
feree of, 78. 
execution-sale of, 78. 

may be attached if security not tendered, 84. 8.'». 

})eriodioal sale of, for arrears of rent, 88. 
sale of, how oonductod, 108, 100. 

,who can bid at. 100, 1 10. 

forms to lie oliserved on sale of, 1 11, 1 12. 
incumbrance since creation of, not voidable. 1 17, 

PATXI TKXIJRK(8)— 

wliat are not, within meaning of Keg. Vlll of 1819, 11. 

H. 81, of B. T. Act applies to, 2*1. 
effect of B. T. Act on, 48, 47, 48. 
declared not voidable for arrears of rent, 51. 
are liable to sah; for arrears of rent, 88. 
who can apply for sale of, 89. 

See Patni Taluk. 

PERIODICAL 8ALE 

of paint Muk, «ee Sale. 

rules of, extended to otJier sales for rent, 187, 188. 

PERPETUAL SEn’LKMEXT— 

rights to proprietors of land given hy rules of, I, 

PERSONAL DEBTS— Debt. 

PETITION— 

one only need lie pix?Herite<i for sale of any or all timurt^s in one estate, 91, 
what should such, contain, 92. 

not a substantial fii-ocess to lie oliserved by zamindar, publication of, 
9,3, 94. 


PLEA— 

sufficient for reversal of sale, defective publication of notice is, 105, 108. 
of non-service of notice when may lie taken, 108. 

PLEADER^S FEES— Fee. 

POSSESSION— 

. form of suit to recover, of resumed chakaran land, 4^1, 
mere, for 12 years not sufficient to create darpatni tenure, 72. 
right of suit for, by a holder under darpatnidlar, 77. 
o4 paint taluk, by purchaser. 78. 
recovery of, hy patnidar, 134. 
right to mesne proiito for the period out of, 150. 

• to the purchaser, delivery of, 154. 
when to be given to purchaser, 184. 

POST OFFICE— 

payment to, not payment in time, 184, 


PRIVATE TRANSFER— iSre Transfer. 
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PROCEDURE— 

in case of Buooeisaion on the death of a registered patnidar^ 81. * 

where amount lodged being rent due from under-tenant, 126. 
where amount lodged being advanced from private funds, 126, 127. 
in case of opposition to purchaser, 154. 
in case of continued opposition, 155. 
in case of doubt as to juriaidiction, 172. 

PROCEEDING— 

on application for sale of tenure analogous to remedy by distress, 88, 8^ 
PROCESS— 

to lie observed by zamindar, publication of |>etition not a sul^stantial, 
93, 94. 

PROFITS— 

meaning of, 133. 

PROOF— 

of service of notice, 101 — 104. 

of service of notice on whom lies, burden of, 107. 

PROPERTY— 

mentioned in scliedule of Xawab Xazinrs Debt Act, Patni Sale Law 
whether applicable to, 89. 

PROTECTED INTEREST— 

against purchaser of /nitni talnk^ 112, 119. 

PUBLICATION— 

of petition not a substantial piooess to l>e observed by zamindar, 93, 94. 

of notice essential for the validity of sale, 94. 

defective, of notice is suDicient plea for reversal of sale, 105, lOtl. 

PUBLIC PURPOSES— 

abatement of rent where land taken for, 29. 

patnidar entitled to ooinpensation when patni land taken up for, 34 — 38. 
PURCHASE— 

by defaulter only voidable, 1 10. 

PURCHASE-MONEy— 

how to be recovered on setting aside of sale, 188. 

PURCHASER— 

liability of, when tenures sold otherwise than for arreai's of rent, 67. 

when tenure sold for arrears of rent, 67. 

of patni taluk^ registration of name of, 78. 
security by, of patni taluk for fiayment of rent, 85. 
incumbrance not void but voidable by, 118. 
at a revenue-sale may transfer his rights to a patnidar, 118. 
at execution-sale cannot recover from original patnidar amount deposit- 
ed to stay sale, 138. 

paying arrear accruing before date of sale not entitled to contribution, 

must be indemnified against all losses, 146. 

is entitled to interest upon purchase-money, 147. 

is entitled to be indemnified for payment of rent, 147. 

whether can proceed amnst defaulting ^Mitnidar, 147. 

right of, to eject khuMast raiyats, 188. * * 

Q 

QUESTION— 

of convenience in suit for partition, 61. 
of title — See Title. 
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RECJEaPT— 

granted by landlord or his agent, wlien no statement of area, &o., 58.. 
granted by landlord's agent does not imply landlord's recognition of 
subdivision of tenancy, 58. 

REDUCTION— 

of rent. JSee Abatement. 

REFUND— 

of bonus paid for patni taluk on failure of consideration, 33. 
of money paid to save superior patni from sale. 73. 

of lionus to former darpatnidar on cancellation of fresh darpatni lease 
granted to him bv auction-purchaser, 70. 

>f share of sale -proceeds by creditor if sale be set aside, 101. 

REGISTRATION— 

in case of voluntary alienation, 79. 

fee and security for such, 79. 

of name of purchaser of patni taluk, 78. 

of name, |>atnidar may bring suit to oom|Kd t he. 82. 

se-patnidar not entitled to bring such suit, 82. 

effect of, 82, 83. 

primary object of, 83. 

recorded tenant liable for rent where there is no, 83. 

limitation as to application for, 84. 

of name essential before relief can l:»e sought, 90. 

REGISTRATION ACT— 

patnidar is not profirietor as detined in, 51. 

See Acrrs. 

REGULATIONS REFERRED TO— 

1793, I, ss. 10, 1 1, p. 44. 

,, VllI, s. 6, p. 44. 

XIX, p. 40 ; (8. ii) p. 44 ; (s. 10) p. 44. 

„ XLIV. pp. 1, 122 ; (h. 2) pp. 2, 49, 50. 

1799, VH, (h. 15) pp. 88, 91, 167, 170, 174, 189, ; (ss. 23, 25) p. 167. 

1803, XL VII, p. 49- 

1812, V, p. 2 ; (s. 2) pp. 2, 49, 50. 

„ XVIII, pp. 2, 50, 

1819, II, p. 27 ; (h. 30) p. 45. 

1820, I, pp. 88, 166-168 ; (s. 2) pp. 109, 155. 157. 

1825, XI, p. 27 ; (s. 4) pp 26, 27. 

1831, Vlir, p. 170. 

1832, VII, pp. 91, 170, 174. 

1872, III, 8. .3, p. 175. 

1886, III, ss. 2, 6, p. 175. 

1894, 1, s. 3, pp. 166, 169, 171. 

1900, I, s. 4, pp. 166, 169, 171. 

RELATION— 

of landlord and tenants exists lietween zamindar ?*. f»atnidar, 13, 14,^ 
RELIEF— 

. under patni Regulation, registration of name essential before, 90. 
procedure on application for such, 90. 
against whom asamindar need proceed for, 90, 91. 
to whom should application be made for such, 91. 
date of presentation of petition for such, 91 , 92. 

REULNQUIRUMENT— 

and surrender of patni tenure aithout consent of his landlottL 71. 
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REMAINDER— " 

of 8ale*proceedii after Hatiefying demand of zamindar, disposal of* 159« 

remedy— 

where excess rent is exacted by zatnindar, 24, 
open to landlord for execution of rent-decree» 67» G8L 

by flistress, piroceeding on application for sale of tenure analogous to, 

dSy 80 . 

purchaser 's* where registration of his name was refused for insuffioient 
security, ] 56. 

RENT— 

definition of, 14. 

patni, must lie based on patni patta, 14. 
money payable to landlord is, 14. 

pre8up}M>Hes the relation of landlord and tenant, 14 — 18. 
money fmyable by a tenant to a third person is not, 15. 
money payable as stipulated in a lease is, 15. 
money payable under an assignment to a third person is, 1 5. 
money |iayable by tenant of tenant to a third fterson, in agreement with 
landlord is, 16. 

money payable for the use and occu|)ation of land but payable to third 
]ierson for the landlord is, 16. 

ab wabs on tenants over and al)ove the actual rent are not, 1 8. 

Rood and Pubilo Work Cesses are re<;overable as, 20. 

dak cess is not recoverable as, 22. 

deposit of, in Court, 23. 

enhancement and abatement of patni, 24. 

Reg. VIII of 1819 *w» to, 24. 

s. 52 of B. T. .\ct applies to, 24, 25. 

exacted by zainindar, where excess, 24. 

enhancement of, wliere lease with dehned boundaries contains more land 
than is specified, 25. 

increased, on increase of land by encroachment, etc., 27. 
rate of assessment of, on such increase. 27. 

when tenant not liable to enhancement of, on sucli increase, 28. 
suit for enhancement of, by joint landlords, 28. 

additional, for additional area, Bengal Tenancy Act, s. 188 as to, 28. 
abatement of, on the ground of diluvion, 28. 

•; whei'e land taken for public purposes, 29. 

in perpetuity, validity of leases fixing, 49. 
arrears of, patni tenures declared not voidable for, 51 . 
liability of a tenant for, on change of landlord, 55. 
apportionment of, by Civil Court, 55, 

Mtni tenures are liable to sale for arrears of, 66. 

liability of pui*chaser when tenure sold for arrears of, 67. 

liability of purchaser when tenure sold otherwise than for arrears of, 67* 

consolidated, of three tenuies, execution of decree of, 69. 

decree by co-sharer landlord is not a decree for, 69. 

abatement of, on the hnding in a previous rent-suit, 75. 

contract as to interest on arrears of, is binding, 75. 

recorded tenant liable for, wliere there is no registration, 83. 

security by purchaser of patni taluk for payment of, 85. 

patnidar not liable for, if Amalda^k not granted, 85. 

Mriodioa] sale of patni taluk for arrears of, 86. , i 

limitation in case of, 125. 

shareholder paying entire, is entitled to contribution, 138. 
payment of arrears of, to whom to be made, 140, 141. 
purchaser is entitled to be indemnihed for payment of, 147. 
patnidar liable to arrears of, when sale is set aside, 148. 
patnidar not so liable when there is interference with tenants’ pnnsnsrinn 
by zamindar, 149. 
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RENT — conid, 

oLthe period between eale and its reveraal, when patnidar liable for, IM. 
arrears of, accruing after purchase but before oonfirmation, payment of^ 
150 , 

as used in s. 169 of B. T. Act, includes interest, 158. 

RENT-DECREE— 

sale of tenure*in execution of, obtained by persons not oonstitoting entire 
l>ody of landlords, what passes by such sale, 69, 70. 
execution of, see Remedy, 

RENT RECOVERY ACT (VI OF 1853>-^se Acts. 

RENT RECOVERY ACT (VIII OF 1865)— 
application of , 174. 
local extent of, 175. 
object of, 175. 
partial repeal of, 175. 

See Arrs. 

RECISSION— 

of fixed engagement for rent, 2« 

RE-SALE— 

realization of deficiency on, 110. 

RES JUDICATA— 

in case of claims for n^luction of rent. 3 J. 

RESUMPTION— 

of lakhiraj land created before or after 1790, 44. 

REVENUE AO ENT’S FEES— Nec Fees. 

REVENUE-SALE— 

purchaser at a, may transfer his rights to a |Mitnidar, 118, 

REVERSAI^ 

of sale, defective publication of notice is sufficient plea for, 105, 106. 
of sale, see Sai^e. 

REVERSIONER— 

creation of imtni by Hindu widow valid with consent of, 6. 
acts which amount to an election to treat the lease as valid by, 7.^ 

REVIEW— 

of award in summary suit, 144. 
of award. Collector’s power as to, 144. 

REVISION AL POWER— 
of Board, 188. 

RIGHTS— 

of grantee, what are the requirements to ascertain the, 66. 

ROAD AND PUBLIC WORK CESSES— 

are recoverable under s. 41 of Ben. Act IX of 1880, 19. 
rate at which and amount on which, are to be realized, 19. 
special contract of, from patnidar, 19. 
are payable by talukdar and zamindar, 19. 
are recoverable as rent, 20. 

not charges on the estate, 20. 

s 

SALAMI— 

extra amount as zaiuindari, is an illegal oees or abwab, 19. 

BALE— 

patni lease is not an out-and-out^ 13. 
for arrears of rent, patni tenures are liable to, 66. 


1 
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SALB— 

of tenure in execution of rant-decree obtained l>y persons not constituting 
entire body of landlords, what passes by, 69, 70. 
of tenure in execution of rent-decree where other co-sharers made defend- 
ants, 70, 71. 

of patni taluks in execution of decree, rules applicable to, 78. 
effect of, where tenant is not register^ 83. 
periodical, of patni taluk for arrears of rent, 86. 

of tenure analogous to remedy by distress, proceeding on application for, 
88, 89. 

first periodical, of patni taluk when to apply for, 87. 
midyear, of x>atni taluk when to‘ apply for, 87. 
procedure necessary for, 87. 
of patni tenure, who can apply for, 89. 

at the l>eginning and middle of the Fasli year valid where that era 
prevails, 91, 92. 

of any or all tenures in one estate, one f>etition only need l>e presented 
for, 91. 

lots for, notice should specify, 93. 

publication of notice essential for validity of, 94. 

defective publication of notice is sufficient plea for reversal of, 165, 106. 
date of, after due service of notice, 106. 
of patni taluk how conducted, 168, 109. 
riglit to bid at, 109, 110. 

of patni taluk, forms to l>e observcKl on. 111, 112. 

no underlease to stand after, 112. 

of a portion does not avoid incumbrance, 118. 

in execution of one decree, incumbrance not voidable where several ten- 
ures are put up for, 1 18. 

reason of allowing under-tenant means for staying, 126. 
under-tenants how may stay, 126. 

of patni not to be stayed unless arrear of rent claimed be lodged, 135. 
how to l)e stayed, 142. 

may proceed although a suit may he })ending in Civil Court for abatement 
of rent, 142. 

staying, on refusal of payment of costs, 142. 
patnidar may bring suit for reversal of, 144. 
grounds on which, may be reversed, 144. 
who can sue for reversal of, 144. 

effect of setting aside, upon unr^^stered tenant, 145. 

one of co-owners may institute suit to set aside, 146. 

under- tenure- holder and mortgagee may sue to set aside, 146. 

who can set aside. 146. 

jurisdiction for suit to set aside, 146. 

form of suit for reversal of, 151. 

validity of, cannot be attacked collaterally, 152. 

onus of service of notice in suit to set aside patni, 152. 

validity of, cannot be attacked in a anit for ejectment by purchaser, 152. 

of patni taluk when final, 155. 

disposal of proceeds of, 156, 157. 

conduct of, of land wjien all In one OolJeotorate, 171. 

— when in t wo or more ColleotOFates, 171, 172. 

publication of notice of, by Independent Deputy Collector, 172. 

for arrearsof rant by whom to be oondubted, 176. * 

notice of, where to be hung up, 176. , . 

of khudhaM jotea, local custom as to, 178. 

notice of, what to contain, 181, 

how may be etoppud, 181. 

right of unregistered under-tenant to stop, 182. 

to be to the highest bidder, 183. 

provlakMiB as to, to apply to re-sale, 184. 

what passes at a, under Ben. Act VIII of 1865, 184, 185. 
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Sale — concUL 

w}iat invalidates a« 185. 

under Ben. Act VIII of 1865, jurisdiction of, 185. 
of Hkmi tenure, incunihrances at a, 191. 

SALEABLE TENURE— 
classes of, Tknurk, 

SALE-PROCEEDS— 

right to excess, of ohakeran land sold for tiovemiiient revenue, 41. 
excess, disposal of, 159. 

, are not liable for rent of subsequent ^leriod, 159. 

, are property of defaulter, IGliK 

riglit of seq>atnidar to, 160. 
right of mortgagee to, 160. 
of under- tenure how to be dealt with, 185. 

See Sat-E. 


SANCTION— 

to transfer, jsee Transfer. 

SECURITY— 

substantial, zamindar's light to demand from pureliastu* or (ransforee 
of patni taluk, 78. 

suit to compel a transferee to furnish, 82. 

if not tendered in time, zamindar may attach patni taluk, 84, Hr>. 
by purchase of patni taluk for payment of rent., 85. 

insufficient, purchaser s remedy where registration of his name u as refused 
for, 156. 

(Government, for cash in defiosit, su Institution of, 165. 


SE-PATNIDAR— 

not entitled to sue a darfiatnidar to I'egister his name as a transience, 82. 
to share in sale -proceeds, right of, 160 . 

SERVICI>>~ 

of notice, proof of, 101 — 104. 
of notice,, effect of defective, 10(5. 

of, 108. 


SHARE— 

refund of, hy creditor if sale lie set ashle, 161. 
SHAREHOLDER— 

paying entire rent is entitled to contribution, 138. 

SHEBAIT— 

creation of patni taluk by, 9, 10. 

general principles to be followed in such cases, 10. 

limitation in such cases, 10. 

SIKMI TENURE— 

incumbrances at a sale of, 191. 

SIGNATURE— 

of three sulnstantial person-s necessary for service of notice, 99. 

'sSlALL CAUSE COURT— 

suit for dak cem in cognizable by, 23. 

SPBCIFICATIOX— . . , ^ 

of balances, petition for sale should contain, 92. 

STATUTORY LIEN— -See Lies. 
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SUBSTANTIAL PERSONS— 

cagnature of three, neoessary for service of notice, 99. 
meaning of, 99, 100. 

SUBSTITUTION— 

of Government aeourities for cash in deposit, 165. 

SUCCESSION— * 

procedure in case of, on the death of a registeied patnidar, 81. 

SUIT— 

for enhancement of rent by joint landlords, 28. 
for dAk cess is cognizable by Small Cause Court, 23. 
to recover possession of resumed chakeran land, form of, 43. 
limitation in such oases, 43. 

for partition, question of oonvehience in a, 61. 
for partition against oo-patnidar, 62. 

for refund of money paid to save superior patni from sale, 73. 

right of, for possession by a holder under darpatnidar. 77. 

to compel the registration of name, 82. 

se-patnidar not entitled to bring such, 82. 

to compel a transferee to furnish security, 82. 

to recover deficiency maintainable in Civil Court, 111. 

for delivery of possession against third |>erson, 130. 

contesting zamindar’s right of sale may lie for its reversal, 135, 144. 

for contribution, 138, 139. 

for dues, auction-purchaser need not bring a fresh, 148. 
for reversal of sale, form of, 151. 
for ejectment by purchaser, validity of sale in a. 152. 
to set aside patni sale, onus of service of notice in, 152. 
limitation of such, 152. 

limitation of, for arrears of rent when sale is set aside, 152. 
limitation of such, where litigation is pending, 152. 
to recover co-sharer's share, limitation in, 154. 

for compensation for loss suataincKi by under-tenant in consequence of 
sale, 163. 

limitation for such, 163. 
when such, does not lie, 164. 
to set aside sale, see 8ale. 

SUMMARY INVESTIOATIOX— ATer Investigation. 

SURRENDER— 

of patni tenure without consent of his landlord. 71. 


T 

TEMPORARILY^-SETTLED ESTATE— 

creation of paini taluk by proprietor of, 5. 

TENANT— 

recorded, liable for rent where there is no registration, 83. 
effect of sale wdiere, is not registered, 83. 
an unregistered, is not a trespasser, 83. 
position of an unregistered, 83, 84. 

exact position of an unregistei^, when patni sale is set aside, 145. 
effect of setting aside sale upon unregistered, 145. ^ 

TENURES)— 

originate on estates of the Raja of Burdwan, 2. 
conditions and liabitities of suoh, 2, 3. 
denmnination of such, 3. 

defect of conditions of engagement in, originated at Burdwan Raj eidataa^ 
3, 4» 
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TEXURE(S)— 

extensioQ of such, 3. 
undcArletting of such, 3. 
transferable, classes of, 88, 177. 
transferable by title-deeds, 88. 

transferable by the established usage of the country, 88. 
saleable free of incumbrances, .88. , 

proceeding on application for sale of a, analogous to remedy by distress, 
to be sold free of incumiirances by act of defaulter, 112. 


THAKURBARI CESS— 

on patni jama held not to lie an abwab. 19. 

TITLE— 

advertisement when warranty of, 33. 

patni law whether relevant to the (juestion of, 143. 

TITLE-DEED— 

tenure transferable by, K8. 

TO STAY SALK Su.e. 

TRANSFER 

of patni taluk, Xi. 

of a (lortion of a patni taluk, Xi. 

not binding on the xaniindar, 53. 

of patni taluk, xaiiiindar cannot refuse to give effect to a, 77, 78. 
of |>atni taluk, when zamindar may refuse sanction to, 78. 
of fractional portion of patni taluk, rules applicable to, 78, 79. 
made with fier mission is protected, 121. 

provisions of s. 11 of the Regulation not to apply to private, 125. 

TRANSFER OF PROPERTY .4CT— 

applicability of doctrine of merger liefore thii passing of, 82, 83. 
application of s. lOH of, to permanent alienation, 88. 

TRANSFERABLE TENURES-- 
classes of, see Tenure. 

TRANSFEREE— 

of a |x>rtion of a patni taluk is liable severally and jointly with registered 
tenant, 54. 

his liability ceases when the whole is transferred, 54. 
an unregistered, not a trespasser, 74. 
suit to coinfiel a, to furnish security, 82. 

TREES— 

customary right to cut and appropriate, 114. 

TRESPASSER— 

an unregistered transferee not a, 74. 
an unregistered tenant is not a, 83. 


u 

UNDER-LEASE— 

^ not to stand after sale of patni for arrears, 1 12. 

UNDERLETTING- 

patnidar^s right of, declared, 50, 63. 

UNDER-TENANT- 

can bid at salp of patni, 110. 
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reason for allomog, means of staying sale, 126. 
who may stay sale, 126, 

procedure when amount lodged being rent due from, 126, 127. 
remedy open to, makii^ payment to save tenure from sale", 126, 129. 
claim of, for compensation for loss sustained in consequence of sale, 162. 
is an incumbrance, right of, 114. 

UNDER-TEXURE-HOLDER— 
may sue to set aside sale, 146. 

UNDIVIDED ESTATE— 

co-sharer’s right of measurement in an, 45. 

USUFRUCTUARY MORTGAGE— 

lien created by s. 1.3 of the Regulation is tantamount to, 132. 

USAGE— 

of the country, tenure transferable by the establishecl, 88. 

V 


VALIDITY- 

of sale, publication of notice essentia] for, 94. 
of sale in a suit for ejectment by purchaser, 152. 

VALUE— 

of oertitication of service of notice, 101. 


w 

WARRANTY OF TITLE— ^SVc TiTr.E. 

WITHDRAWAL— 

of deposit by lan<tlord, effect of, 23. 


z 

ZAMINDAR— 

remedy where excess rent is enacted by, 24. 

iUght of, to resume ehakeran land, 38. 

patnidar can exercise same all rights of ownership as, 51. 

can create a tenure intermediate between liimself and the patnidar, 51. 

transfer of a portion of patni taluk is not pending on the, 53. 

partition between patnidar and, 58. 

cannot refuse to give effect to transfer of patni taluk, 77, 78. 
injunction on, when granted to give effect to transfer, 78. 
publication of petition not a substantial process to be observed by,' 93, 
94. 

can bid at sale of patni, 110. 

when liablb to pay interest upon puxehase^money, 148. 
how to proceed if purohasw does not register his name, 195. 
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